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Are the Nuremberg Files and “Wanted” Posters Protected
Advocacy or Unprotected Threat?

BY SETH D. BERLIN

After three abortion doctors who
appeared on “Wanted” -style posters
issued by antiabortion activists were
murdered, other abortion doctors were
subsequently identified in similar
posters and on the “Nuremberg Files’
website. In addition to including each
doctor’ s name and address, the posters
and website urged that the doctors be
persuaded not to perform abortions or
that they be prosecuted for “war
crimes’ at some future time when abor-
tion would be against the law.

In Planned Parenthood of the
Columbia/Willamette, Inc. v. American
Coalition of Life Activists, the newly
depicted doctors brought suit against the
antiabortion advocates who issued the
posters and created the website' s con-
tent. The doctors claimed that, in the
context of the prior murders and other
violence against abortion providers, the
new posters and the website were threats
againgt their lives. A Portland, Oregon,
jury agreed. Concluding that “a reason-
able person would foresee” that the
posters and website “would be interpret-
ed ... asaserious expression of intent
to harm or assault,” * the jury awarded
$107 million to the plaintiffsin February
1999. Shortly theresfter, U.S. District
Judge Robert E. Jones reached a similar
conclusion and entered a permanent
injunction prohibiting the defendants
from disseminating (or even possessing)
portions of the website and the posters.?

In March 2001, in an opinion by
Judge Alex Kozinski, a Ninth Circuit
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panel reversed, directing the district
court to enter judgment for the defen-
dants.® Then, on May 16, 2002, a
sharply divided en banc panel of eleven
Ninth Circuit judges reversed the
panel’s decision in a six-to-five vote.*
The majority of the limited en banc
panel agreed with the district court that
the posters and certain portions of the
website constituted “true threats’ that
could, without offending the First
Amendment, both support an award of
civil damages and be the subject of an
injunction prohibiting future threats.®
Apparently concerned by the magnitude
of the damages award, however, the
court remanded the punitive damages
portion of the judgment to the district
court for further consideration of
whether an award of that size offended
“due process.”®

A moation for the full Ninth Circuit
to rehear the case en banc was denied
on July 10, 2002.” That order also
includes amendments by Judge
Kozinski to his earlier opinion, further
refining his dissent from the limited en
banc panel magjority ruling.t A petition
to the Supreme Court is expected.

Although other cases have consid-
ered threats in the form of posters
depicting persons identified as being
“Wanted for Crimes Against Human-
ity”® or have otherwise addressed threats
issued publicly,® this case presents a
particularly thorny set of issues. The
majority opinion and the three dissent-
ing opinions offer more than 100 pages
of passionate debate about the proper
framework for analysis.

Isit a case about threats, or isit
properly measured by the Supreme
Court’s jurisprudence on incitement to
lawless action? Does the category of

“true threats’ that are unprotected by
the First Amendment include threats
that unnamed, and possibly unknown,
third parties may commit future acts of
violence? Can context strip expression
that is, on its face, core political speech
from First Amendment protection?
Does it make a difference in the consti-
tutional calculus that a purported threat
ismade in public, for everyone, includ-
ing law enforcement officers, to hear as
part of a presumptively protected politi-
cal debate? Finally, how do other areas
of First Amendment jurisprudence
properly inform the constitutional
inquiry at hand?

In the end, just as the labor, civil
rights, and antiwar movements chal-
lenged courts to apply the First
Amendment to strident advocacy con-
cerning highly controversia social
issues, resulting in some of our most
cherished First Amendment decisions*
this caseillustrates how the intense pub-
lic controversy over legalized abortion
continues to test the limits of First
Amendment jurisprudence and to press
the boundaries of permissible forms of
expression.?

Background and Context

Because both the mgjority and dis-
senters agreed that the context in which
challenged speech is disseminated is
properly considered, the background is
discussed here in some detail. In early
1993, antiabortion advocates published
a“Wanted” -style poster, which included
Dr. David Gunn’s name, photograph,
address, and other personal
information.** On March 10, 1993,
Michael Griffin shot and killed Dr.
Gunn as he entered an abortion clinic.
On August 21, 1993, Dr. George
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Patterson, whose name and office loca-
tion had earlier been published on a
“Wanted” -style poster, was also shot to
death.”s In July 1994, Dr. John Bayard
Britton was murdered by Paul Hill after
being named on a “Wanted” -style poster
that Hill helped to prepare.®® Dr.
Britton’s volunteer escort, James
Barrett, was also killed, and Barrett’'s
wife was injured.”” Hill was convicted
for the murders of Britton and Barrett
and the injury to Barrett’s wife.®®
Despite these crimes, Judge K ozinski
emphasized in his amended dissent that
“for years, hundreds of other posters cir-
culated, condemning particular doctors
with no violence ensuing.”*

The text of the “Wanted” posters con-
tained no language overtly threatening to
the murdered doctors and no language
overtly imploring anyone to murder or
harm them. And, as Judge K ozinski
observed, “there is no alegation that any
of the postersin this case disclosed pri-
vate information improperly obtained.”
The poster denouncing Dr. Gunn’s prac-
tice of performing abortions described
him “as an abortionist” and called for
action “by prayer and fasting, by writing
and calling him and sharing awillingness
to help him leave his profession, and by
asking him to stop doing abortions.” It
described him as “armed and very dan-
gerous’ to “defenseless unborn babies.” %
The posters concerning Dr. Britton
charged him with “crimes against
humanity,” asserted that he is “consid-
ered armed and extremely dangerous to
women and children,” and urged support-
ersto “[p]ray that he is soon apprehend-
ed by the love of Jesus!!!”2

Frustrated with Operation Rescue’'s
condemnation of violence against the
three murdered physicians and others,
the individual defendants, “who
espoused a ‘ pro-force’ point of view,
split off to form” the American
Coadlition of Life Activists (ACLA) and
have publicly advocated violence
against abortion providers ever since.*
After the murders of at least two of the
doctors, a group of the defendants
issued a statement urging the acquittal
of the men charged with the crime on a
“justifiable homicide theory.”? One of
the defendants, Advocates for Life
Ministries, publishes a magazine that
“advocates the use of force to oppose
the delivery of abortion services’” and
published a book by another individual
defendant entitled A Time to Kill that it

described as “show[ing] the connection
between the [justifiable homicide] posi-
tion and clinic destruction.”*

When ACLA and another individual
defendant prepared a* Contract on the
Abortion Industry,” the en banc Ninth
Circuit found that they had “deliberately
chosen that language to alude to mafia
hit contracts.”# In atelevised interview,
one of the defendants said that “[t]here
are times when there is justified killing.
We hear of terminating pregnancies. . . .
If we are going to speak of terminating
pregnancies, we can speak of terminating
abortionists.”# Another defendant stated
that it would be “justifiable to kill the
president and the Justices on the U.S.
Supreme Court who support abortion
rights’ and that it “is acceptable to shoot
a pregnant abortion provider because ‘if
you have to sacrifice an innocent to save
many, it would be dright.’ "%

Several of the defendants not only
advocated violence, but have them-
selves been convicted of or enjoined
from violent or threatening acts against
abortion providers. Defendant Bray
“had been convicted and served four
years in federal prison for conspiracy to
bomb seven abortion facilities.”®
During a protest at a clinic where two
of the plaintiffs worked, defendant
Burnett had attempted “to grab the
ankles and trip” one of the clinic’'s
directors, who was, at the time, “seven
months pregnant.”** He was subse-
quently videotaped violating an order
enjoining him to stay away from aclin-
ic.®? Defendant Foreman was found by a
federal judge to have “shoved, and
slashed or pushed” a doctor who per-
forms abortions in California.®
Defendant McMillan was previously
found to have made threats of violence
toward abortion clinic workers* and, in
the Planned Parenthood case, “invoked
the Fifth Amendment when asked if he
had ever damaged an abortion clinic.”*

Such conduct was undertaken in a
context of alarger campaign of threats
and violence against abortion providers
that led to the passage of the statute
under which plaintiffs brought suit, the
Freedom of Accessto Clinic Entrances
Act of 1994 (FACE).* In enacting the
legidation, which prohibits any “threat
of force [that] intimidates or interferes
with or attempts [to] intimidate or inter-
ferewith . . . obtaining or providing
reproductive health services,”*” Congress
found “that abortion opponents had

committed at least 36 bombings, 81
arsons, 131 death threats, 84 assaullts, 2
kidnappings, 327 clinic invasions, 71
chemical attacks, and [one] murder.”*

As an example of this broader con-
text of violence against abortion
providers, Shelley Shannon, described
as “aclose friend and associate of the
defendants,” shot and wounded Dr.
George Tiller two days before the mur-
der of Dr. Patterson, and also “pleaded
guilty to arson and butyric acid attacks
on eight abortion facilities.”*

The Alleged Threats

In January 1995, ACLA presented
another “Wanted” -style poster, this time
with the word “Guilty” at the top. The
poster identified thirteen doctors,
including three who were individual
plaintiffsin Planned Parenthood.
Describing these thirteen doctors as the
“Deadly Dozen,” the poster offered a
$5,000 reward “for information leading
to arrest, conviction and revocation of
[their] license to practice medicine.”«
The next day, the FBI offered protection
to the doctors identified on the poster,
advising them to wear bulletproof vests
and to take other security precautions
for themselves and their families.* A
similar poster featuring Dr. Robert
Crigt, the fourth individual plaintiff, was
issued in August 1995 at a public
ACLA eventin St. Louis; it offered a
$500 reward to “any ACLA organiza-
tion that successfully persuades Crist to
turn from his child killing through activ-
itieswithin ACLA guidelines.”*

In January 1996, ACLA unveiled the
Nuremberg Files, which were later post-
ed on the Internet. The website lists doc-
tors who perform abortions and, in sepa-
rate sections, others who are “ abortion
rights supporters.”* The Nuremberg
Files list of those against whom justice
would later be sought in “war crimes’-
style tribunals included six current mem-
bers of the Supreme Court, Bill Clinton,
Al Gore, Janet Reno, Jack Kevorkian, C.
Everett Koop, Mary Tyler Moore,
Whoopi Goldberg, and, despite the fact
that he had dissented in Roe v. Wade, the
late Justice Byron White.# The four
individual doctor-plaintiffs are listed in
the “abortionists’” section of the website.
Doctors depicted in this section are,
according to the legend, listed in black if
they are “working,” gray if they are
“wounded,” and with their names strick-
en through if they are a“fataity.”* The
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names of Gunn, Patterson, and Britton
are struck through.* Shortly after the
October 1998 murder of Dr. Bernard
Slepian, a doctor who performed abor-
tions, his name appeared struck through
on the Nuremberg Files website.*

Both the trial and appellate courts
recited evidence of the defendants
awareness that, in light of the prior mur-
ders following the display of posters and
the general context of violence, the
issuance of subsequent posters caused
doctors to be fearful of continuing to
perform abortions. Defendant Advocates
for Life Ministries publicly contended
that the Gunn murder had “sent shock
waves of fear through the ranks of abor-
tion providers across the country” and
that “many . . . doctors quit out of fear
for their lives.”* Thetria court found
that several other doctors, who were the
subject of “Wanted”- or “Guilty”-style
posters, stopped performing abortions
because they “feared for [their] persona
security and that of [their] famil[ies].”*
One of the individual defendants stated
that the two things abortion providers
fear most are “being sued for malprac-
tice and having their picture put on a
poster.”* Another defendant testified, “if
| was an abortionist, | would be afraid.”*
Indeed, one of the defendants was once
himself the subject of a“Wanted”-style
poster and maintainsit in afile labeled
“desath threat.”*

The Ninth Circuit Decision

In alengthy opinion by Judge Pamela
Rymer, six of the eleven members of the
en banc panel concluded that, in the con-
text of murders of doctors who had been
identified on similar posters and a pattern
of violence against abortion providers,
the posters at issue and the portions of
the website identifying the doctors con-
stituted “true threats’ that were both
unprotected by the First Amendment and
properly redressed under the FACE
statute.* FACE affords a private right of
action against someone who:

by force or threat of force or by physical

obstruction, intentionally injures, intimidates or

interferes with or attemptsto injure, intimidate
or interfere with any person because that per-
son isor has been, or in order to intimidate
such person or any other person or any class of
persons from, obtaining or providing reproduc-
tive health services.

FACE defines “reproductive health
services’” asany “medical, surgical,
counseling, or referral services relating
to the human reproductive system,” and

expressly includes services related to
either “pregnancy or the termination of
a pregnancy.” * Accordingly, the statute
has repeatedly withstood facial chal-
lenges to its constitutionality on the
grounds that it improperly penalizes
only one side in the debate over legal-
ized abortion.®

FACE expressly provides that
“[nJothing in this section shall be con-
strued . . . to prohibit any expressive
conduct (including peaceful picketing
or other peaceful demonstration) pro-
tected from legal prohibition by the
First Amendment to the Constitution.”s”
Although FACE does not define what
constitutes a “threat,” it provides that
the “term ‘intimidate’ means to place a
person in reasonable apprehension of
bodily harm to him- or herself or to
another.”* In applying this statute,
therefore, the Ninth Circuit was
required as a matter of both constitu-
tional law and statutory interpretation
to evaluate whether the defendants
speech constituted a “true threat.”

The en banc majority concluded that
“the poster format itself had acquired
currency as a death threat for abortion
providers,” a message that “goes well
beyond the political message (regard-
less of what one thinks of it) that abor-
tionists are killers who deserve death
t00.”% Applying an objective standard,
the mgjority found that “a reasonable
person would foresee that the statement
would be interpreted by those to whom
the maker communicates the statement
as a serious expression of intent to
harm or assault.”® Here, the majority
held, the “posters are a true threat,
because, like Ryder trucks [a reference
to another threat against abortion
providers that had invoked the
Oklahoma City bombing]® or burning
crosses, they connote something they
do not literally say, yet both the actor
and the recipient get the message.”
Thus, “no one putting” these doctors on
this type of poster “could possibly
believe anything other than that each
would be seriously worried about being
next in line to be shot and killed.”®
Although the court recognized that
ACLA is otherwise entitled to “ stak[ €]
out a position for debate,” the issuance
of the posters meant that these doctors
“can no longer participate in the
debate.”® In this context, therefore,
“ACLA was not staking out a position
of debate but of threatened demise.

This turns the First Amendment on its
head.”®

Judge Kozinski filed a dissenting
opinion, joined by four other judges, in
which he returned to many of the
themes that had animated his initial
panel decision. Specificaly, to protect
against a speaker being punished for
using strong language in the context of
apolitical movement that has included
some elements of violence, and apply-
ing the Supreme Court’ s incitement
jurisprudence to speech that in his view
was simply urging others to act, Judge
Kozinski would have required proof,
which he did not find here, that the
posters and website threatened harm by
the speakers themselves or someone
within their control.

Judge Martha Berzon also dissented,
joined in part by the other dissenting
judges, primarily on the additional
ground that she would have required a
showing that the defendants acted with
the subjective intent to threaten the
plaintiffs (in addition to the objective
test applied by the majority) and that
the threat itself be “unequivocal.”

Judge Reinhardt also filed a brief
dissent emphasizing that he believed
that the political and public nature of
the statements at issue placed themin a
different category than privately com-
municated threats and, as a result, war-
ranted heightened scrutiny.

Decision May Chill Protected Speech
This article argues that the en banc
majority properly analyzed this case as a
threats case (rather than as one involving
incitement) and properly remanded the
punitive damages award, but concludes
that its opinion is not sufficiently cog-
nizant of the protections afforded by the
First Amendment in several key
respects. Specificaly, the mgjority’s
refusal to require, as Judge Berzon
would have, proof that the defendant
subjectively intended to threaten the
plaintiff (in addition to the objective test
the mgjority endorsed) will both chill
protected speech and result in punish-
ment for speech that should be protect-
ed—particularly in circumstances where,
as here, the alleged message is supplied
by context rather than from the express
language of the speech.

By the same token, this article also
argues that the limitation that Judge
Kozinski and the other dissenters would
impose—i.e., that speech is an unpro-
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tected threat only when it threatens
harm by the speaker or someone in his
or her control—results from a flawed
interpretation of the Supreme Court’s
decision in NAACP v. Claiborne

Against this backdrop, the Planned
Parenthood action is properly

analyzed principally as a threats case.

Hardware Co.* and isin any event
unnecessary so long as the plaintiff is
required to prove that the defendant
both objectively and subjectively
intended to threaten the plaintiff.

Threats or Incitement?

Both sides of the debate, and commen-
tators on the case, have struggled over
how to categorize it, recognizing a ten-
sion between true threats, on the one
hand, and advocacy that is protected
unless it incites imminent lawless
action, on the other. For some, this case
is about threats purportedly made to the
doctors by virulent foes of abortion,
while for othersit is viewed through the
prism of the incitement cases because
the violence allegedly threatened is by
unknown third parties ostensibly urged
into action by the posters and website.*

A return to first principles informs
the proper application of these compet-
ing models, as well as many of the
other debated legal issues addressed in
the court’s four opinions. In
Brandenburg v. Ohio,® the U.S.
Supreme Court held that speech advo-
cating violence—there, a Ku Klux Klan
member’ s statement “there might have
to be some revengence taken”—was
constitutionally protected unless it was
directed to and likely to incite immi-
nent lawless action.

In those narrow circumstances where
speech leading to violence falls outside
the First Amendment, it is because we
seek to prevent speech so harmful that it
causes the listener to commit actual vio-
lence against athird party. As aresullt,
the “imminence” requirement is the cor-
nerstone of the constitutional protection:
Substantially more exacting than proof
of causation required by the tort law, the
“imminence” requirement proceeds from
the premise that listeners can and should
engage in sober, independent reflection

about expression they receive and that
they have the free will to make a consid-
ered judgment about whether to act
based on the merits of the position advo-
cated.® Only where the speech isdis-
seminated in a context
and under circumstances
that overcome the listen-
er’srationa thought
processes and produces a
reflexive, viscera, and
knee-jerk response can
the speaker be punished
or held liable for speech
exhorting violence or other lawless
action consistent with the First
Amendment.

Thus, when a listener has an oppor-
tunity for independent reflection about
speech that teaches or advocates vio-
lence and then makes a reasoned deci-
sion to follow that exhortation and
commit aviolent act, it is the listener
who controls his actions, not the speak-
er. In her Planned Parenthood dissent,
Judge Berzon eloquently explains this
conclusion and the reason why “immi-
nence” is required to prove incitement,
but not to establish athreat. There “isa
difference for speech-protective purpos-
es’ between athreat of violence

and a statement encouraging or advocating that

someone else do it. The latter will result in

harmful action only if someone else is persuad-
ed by the advocacy. If there is adequate time

for that person to reflect, any harm will be due
to another’s considered act.”

In the last analysis, Brandenburg and its
progeny™ reflect a deep skepticism
toward the notion that speech can cause
alistener to act lawlessly toward athird
party and, as such, honors not only free-
dom of speech, but a so freedom of
thought by autonomous listeners.”

While the incitement doctrine is con-
cerned with speech that causes alisten-
er to commit actual violence against
third parties, “threats’ jurisprudenceis
not principally concerned with actual
violence at all. Rather, the prohibition
against threats primarily seeksto pre-
vent fear—the reasonable apprehension
of violence—separate and apart from
any actual violence.” In addition, even
if the speaker has no intention of actu-
aly carrying out a violent act, atrue
threat may be constitutionally restricted
or punished because it can reasonably
disrupt the recipient’s activities or
cause the recipient to take additional
steps to protect himself.”

The threat must be more than a
political statement, as illustrated by
Watts v. United States,”™ in which the
Supreme Court overturned the convic-
tion of an antiwar protester who stated
at araly that “[i]f they ever make me
carry arifle, the first man | want to get
inmy sightsisL.B.J.” The Court found
that Watts had engaged in a “very crude
offensive method of stating a political
opposition to the President,” but had
not uttered a “true threat.””

Just as the incitement doctrine hon-
ors the independent thought of the lis-
tener and only comes into play when a
visceral, reflexive response is substitut-
ed for a considered course of action vis-
a-vis athird party, the threats doctrine
reflects the notion that a threat, by
virtue of placing the recipient in fear,
may inhibit the listener’s capacity for
fully autonomous decision making
based on the merits of a particular posi-
tion. Because the threat is completed
once it is communicated to the recipi-
ent, without regard to whether it is like-
ly to cause the listener to take any
action, imminence is not a requirement.
Indeed, a credible threat—for example,
“If you ever come on my property
again, I'll kill you”—may legitimately
place alistener in fear as much today as
it does a year from now. As aresult,
with the exception of an early Second
Circuit decision (United Sates v.
Kelner™), no other circuit has required
imminence to establish a true threat.

Against this backdrop, the Planned
Parenthood action is properly analyzed
principally as athreats case, although,
as discussed below, the teachings of
Brandenburg also have a place in the
analysis. The focus of the plaintiffs
claimsisthe fear they contend the
defendants inflicted upon them. It is not
a case in which the plaintiffs or the
court are attempting to assess whether
the challenged speech (the two posters
and the website) actually led to vio-
lence in a manner that can constitution-
ally be punished, as in the incitement
cases. As the mgjority explained, if
“ACLA had merely endorsed or
encouraged the violent actions of oth-
ers, its speech would be protected”;
however, “while advocating violence is
protected, threatening a person with
violenceis not.”

Indeed, if the posters and website
ultimately were to lead to violence
against an abortion doctor, his or her

28 0 Communications Lawyer & Summer 2002 00 Volume 20, Number 2 00 Reprinted by permission of the American Bar Association



survivors could prosecute a wrongful
death action against these defendants
only if they demonstrated that the mur-
der resulted from an “imminent” reflex-
ive, knee-jerk reaction of the kind con-
templated by the incitement cases.
However, under a threats theory, the
abortion doctors need only to have been
placed in reasonable fear that they
would be the victim of violence, no
matter how imminent.

The Analogy to NAACP v.
Claiborne Hardware Co.
Illustrating this tension between threats
and incitement is the Supreme Court’s
decision in NAACP v. Claiborne
Hardware Co.,” which both the majori-
ty and the dissent in Planned
Parenthood claim in support of their
respective conclusions. In Claiborne
Hardware, a group of white merchants
in Claiborne County, Mississippi, sued
for damages allegedly caused by
African-American residents who boy-
cotted their businesses to protest inferi-
or treatment by both white merchants
and governmental officials. In a unani-
mous ruling, the Supreme Court
reversed the trial court’s entry of an
award of monetary damages and
issuance of an injunction, both of which
had been affirmed by the Mississippi
Supreme Court. In so holding, the
Court reaffirmed that boycotts, as con-
certed action, coupled with peaceful
picketing, leafleting, and the like are
unequivocally protected by the First
Amendment.®

But the plaintiffsin Claiborne
Hardware a so alleged that the black
citizens of the county had honored the
boycott because the field secretary for
the Mississippi chapter of the NAACP,
Charles Evers, instructed his subordi-
nates to monitor their compliance, dis-
seminated the names of those not par-
ticipating in the boycott at NAACP
meetings and in a newsletter, and
included threatening statements in his
speeches about what would happen to
those who continued to trade with
white-owned businesses. Evers was
alleged, for example, to have stated in
one speech that “any ‘Uncle Toms
who broke the boycott would ‘ have
their necks broken’ by their own peo-
ple.”® While emphasizing that “[t]he
First Amendment does not protect vio-
lence,” and that “[n]o federal rule of
law restricts a State from imposing tort

liability for business losses that are
caused by violence and by threats of
violence,” the Court applied the exact-
ing standards of Brandenburg and Hess
v. Indiana to conclude that Evers's
speeches, viewed in their entirety and
in context, had not incited imminent
lawless action.®
As he had in his opinion for the ini-
tial panel, Judge Kozinski’s dissent in
Planned Parenthood would have found
Claiborne Hardware dispositive of this
action.® As he explained in that earlier
opinion, because many political move-
ments “have had their violent fringes,”
and “much of what was said even by
nonviolent participants in these move-
ments acquired atinge of menace,” itis
improper for the
defendants’ statements [to be] infused with a
violent meaning, at least in part, because of the
actions of others. If this were apermissible
inference, it could have a highly chilling effect
on public debate on any cause where some-
body, somewhere has committed a violent act
in connection with that cause. A party who
does not intend to threaten harm, nor say any-
thing at all suggesting violence, would risk lia-
bility by speaking out in the midst of a highly
charged environment.®
As aresult, Judge Kozinski would
have held that, “in order for [a] state-
ment to be a threat, it must send the
message that the speakers themselves,
or individuals acting in concert with
them, will engage in physical vio-
lence.”® As he explained:
From the point of view of the victims, it makes
little difference whether the violence against
them will come from the makers of the posters
or from unrelated third parties; bullets kill their
victims regardless of who pulls the trigger. But

it makes a difference for the purpose of the
First Amendment.®

In asimilar vein, importing a
reguirement from the Second Circuit’s
decision in United States v. Kelner
Judge Berzon would have found that no
true threat had been made in Planned
Parenthood because the prior murders
were not committed by any of these
defendants or because these defendants
had not “put out the earlier posters.”®
For its part, however, the mgjority dis-
agreed that Claiborne Hardware “is
closely analogous,” even while conced-
ing that, unlike the speeches by Evers,
the posters and website at issue here
“contain no language that is a threat.”*

Although the dissenters are justifi-
ably concerned that associational rights
not be infringed by holding everyonein
a group responsible for the misconduct

of afew, their reliance on Claiborne
Hardware otherwise has the quality of
trying to fit a square peg in a round
hole. As an initial matter, the Supreme
Court, while enumerating ten unlawful
acts over a six-year period, ranging in
degree from firing shots into a house
and beating a man to damaging proper-
ty (tire slashing and windshield smash-
ing) to making a threatening phone call
and trampling a flower garden,®
appears to have concluded that Evers's
statements did not rise to the level of
true threats or incitement in part
because the overall context of the boy-
cott was decidedly nonviolent.

While conceding that “thereis
no question that acts of violence oc-
curred,” the Court acknowledged that
“the extent and significance of the vio-
lence in this case are vigorously disput-
ed by the parties.”* Characterizing
them as “isolated acts of violence” that
took place as much as six years before
some of the business losses claimed by
the merchants, the Court appears to
have discounted what it described as
“the ephemeral consequences of rela-
tively few violent acts’* in assessing
the seriousness of the handful of threat-
ening statements made by Evers. And,
it reached this conclusion even though,
as Judge Kozinski points out, Evers
continued to make those statements
after violent acts had been committed
by others.®

Thus, it appears that the Court
viewed Evers's statements, taken in the
context of a nonviolent protest move-
ment and as extemporaneous speech,
not as threats of violence, but as
“threats of vilification or socia
ostracism,” that are “constitutionally
protected and beyond the reach of a
damages award.” * That conclusion is
fortified by the Supreme Court’s efforts
in Claiborne Hardware to distinguish
the threats and “isolated” violence
before it from the facts presented by
Milk Wagon Drivers Union v.
Meadowmoor Dairies, Inc., in which a
more pervasive pattern of violence led
the Court to conclude that an “ utterance
in a context of violence can lose its sig-
nificance as an appeal to reason and
become part of an instrument of
force.”* The majority in Planned
Parenthood similarly read Claiborne
Hardware in this way:

[t]o the extent there was any intimidating over-
tone, Evers' rhetoric was extemporaneous, sur-
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rounded by statements supporting non-violent
action, and primarily of the social ostracism
sort. . . . For al that appears, “the break your
neck” comments were hyperbolic vernacular,
as evidenced by the fact that his comments
were uniformly not taken by listeners as a seri-
ous threat.®

Although not expressly stated, the
Planned Parenthood magjority may well
have viewed the nature and extent of
prior violence before it as more akin to
the facts of Milk Wagon Drivers Union
than those presented by Claiborne
Hardware. Moreover, the pattern of
threats, violence, and violations of court
ordersin which the defendants in
Planned Parenthood have apparently
been involved might arguably even satis-
fy Judge Kozinski’ s requirement that the
threat convey that the maker of the
threat, or someone acting in concert with
him, will carry out the threatened vio-
lence. Nonetheless, while any differences
between the nature and extent of vio-
lence between Claiborne Hardware and
Planned Parenthood may be a factor in
evaluating the context in which a pur-
ported threat is communicated and may
explain in part the mgjority’ s conclu-
sions,” such a difference does not
squarely address the Planned Parenthood
dissenters principal concern that the
defendants not be held liable through
guilt by association.

In thet regard, however, thereis
another, more fundamental problem with
analogizing this case to Claiborne
Hardware. The plaintiffsin Claiborne
Hardware were not claiming that they
were threatened, even though they were
claiming injury that purportedly traced
itself back to aleged threats. Rather,
Claiborne Hardware was brought by
third parties claiming economic harm
resulting from a boycott. As aresult, the
Court was focused on actual harm
alleged by third parties that resulted
from speech, the classic circumstances
for incitement (putting aside that incite-
ment cases typically have involved
physical injury rather than economic
harm). As the Planned Parenthood
majority observed, Claiborne Hardware

did not arise under a threats statute. The Court

had no need to consider whether Evers' state-

ments were true threats of force within the
meaning of athreats statute; it held only that
his speeches did not inciteillega activity, thus
could not have caused business losses and

could not be the basis for ligbility to white
merchants.®

Had Evers or other civil rights lead-

ers three times singled out members of
the African-American community,
those statements had been followed by
violence against those persons, and
Evers similarly identified a fourth per-
son, that person might well have a
claim that Evers had threatened him.
Or, if Evers had thrice singled out spe-
cific white business owners, those state-
ments were followed by violence
against those business owners or their
businesses, and then he similarly identi-
fied a fourth business owner, that
owner might have a claim that Evers
had threatened him. However, when a
threat is alleged to cause the listener to
act against a third party, asin the actu-
al factsin Claiborne Hardware, while
the speaker may be liable to the recipi-
ent of the threat for making that threat,
the speaker is liable to the third party
only if the Brandenburg imminence test
is satisfied. Absent an imminent, reflex-
ive, visceral reaction, the recipient of a
threat is still expected to make a con-
sidered judgment not to engage in
unlawful conduct against a third party,
even if heislegitimately afraid of the
consequences if he does not act.
Ultimately, therefore, the Planned
Parenthood dissenters’ logic on this
point is flawed. Although liability for
violent acts by a few should not be
imputed to the whole group, it works no
offense to associational rights if an indi-
vidual invokes, either implicitly or
explicitly, the prior violence of others,
reasonably understanding and intending
that as aresult his listeners will be
placed in fear of serious bodily harm.
Whether members of a group can ulti-
mately be held liable for violence or the
threat of violence by one of its members
isamaterialy different inquiry than the
manner in which alistener is reasonably
placed in fear in the first place. Thus,
while Judge Kozinski raises avalid con-
cern that “[a] party who does not intend
to threaten harm, nor say anything at all
suggesting violence, would risk liahility
by speaking out in the midst of a highly
charged environment,”® the calculus
changes if the speaker intends to invoke
the violence to induce fear in the listen-
er. Thus, if | am able to convince alis-
tener that, unless he does what | want,
Tony Soprano and the Jersey mob will
harm him, he may reasonably be placed
infear, evenif | amin no way acting in
concert with Soprano and his crew. In
fact, the listener may well experience

more substantial apprehension of harm
from such athreat than if | threatened to
harm him myself. This conclusion is
consistent with authorities that recognize
that athreat is unprotected speech even
if the defendant is unable to carry out his
thresat, or has no specific intent actually
to commit the promised violence.*®

Similarly, if | receive aletter from
an unidentified sender stating, “ Seth
Berlin, you have three days to live. Put
your affairsin order. Kiss your family
and loved ones goodbye,” and if the
context and circumstances reasonably
lead me to conclude thisis not ajoke, it
is athreat (assuming that, once the
sender isidentified, thereis proof that
he intended this as a threat).’ This con-
clusion holds true even where, because
the threat is anonymous, it does not
express who will carry out the violence.
And, if that menacing missive naming
me were somehow published anony-
mously in the newspaper (like, for
example, the Unabomber’ s manifesto)
surrounded by protected political rheto-
ric that might inspire or be taken as
urging someone else to harm me, it
may still be a threat—even though there
is no way to know whether the threat is
to be carried out by the sender or some-
one under his control, or by an uncon-
nected third party. While, to be sure, a
threat that violence is to be committed
by an anonymous sender or an unaffili-
ated third party may in certain circum-
stances make it objectively less reason-
able that the listener would be placed in
apprehension of suffering harm or
would understand the speaker to be
communicating an actua threat, focus-
ing on the person who would carry out
the promised violence s, in the last
analysis, a dubious method for constitu-
tional line-drawing.

The Real Problem: Subtextual
Threatsin Protected Expression
Unlike most cases involving threats, the
speech at issue in Planned Parenthood,
on its face, nowhere expresdy threatens
violence (such as“1’m going to kill you™)
or even contains speech that is ambigu-
ous on the point (“I'm going to get you").
Even considering that “Wanted”-style
posters might imply the message
“Wanted: Dead or Alive,” and that the
Crist poster’ s encouragement of “activi-
tieswithin ACLA guidelines’ 2 might
include ACLA’s endorsed position of
justifiable homicide, the posters are not
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expresdy threatening and their literal
content arguably negates such a message.

As Judge Berzon appropriately char-
acterized it, the actual expression at
issue here was, “on its face, clearly,
indubitably, and quintessentially the
kind of communication that is fully
protected by the First Amendment.”
And, as Judge Kozinski observed, even
the legend on the “Nuremberg Files’
website identifying whether doctors are
working, injured, or dead is, while omi-
nous, at most properly viewed as
“approval of past violence by others’
that “cannot be made illegal consistent
with the First Amendment.”***
Nevertheless, this speech, which was
on its face core political expression,
was also alleged to include a coded
message, whether to sympathizers that
they should engage in violence against
the doctors portrayed or to the doctors
that they should be afraid for their safe-
ty, or their lives.*®

This tension between text and sub-
text is heightened because of the public,
politically charged nature of the speech
at issue. In that vein, Judge Reinhart
would have categorically distinguished
between publicly disseminated threats
and privately communicated, one-on-
one threats, subjecting the former to
heightened scrutiny.*® For him, “[p]olit
ical speech, ugly or frightening as it
may sometimes be, lies at the heart of
our democratic process. Private threats
delivered one-on-one do not.”

That the speech was disseminated
publicly does not, however, eliminate
the real possibility that athreat can be
communicated through subtext and
context. Apparently for this reason, the
Planned Parenthood majority found it
more significant that the threat was
“personally targeted” than that it had
been “publicly distributed.”*® In that
respect, its analysis proceeds from the
same premise as Judge Berzon's appar-
ently does, namely, that even a public
statement that is on its face protected
expression can communicate a second,
more menacing meaning. As the major-
ity explained:

While a privately communicated threzat is gen-

erally more likely to be taken seriously than a

diffuse public one, this cannot be said of a

threat that is made publicly but is about a

specificaly identified doctor and isin the same

format that had previously resulted in the death

of three doctors who had aso been publicly,
yet specificaly, targeted.*®

Although the mgjority appears to

understand instinctively that speech can
have multiple meanings, it does not
begin to address the constitutional
dilemmathat results. Judge Berzon'sis
the opinion that comes closest to
addressing the core constitutional prob-
lem in Planned Parenthood, namely,
that “one must disregard the actual lan-
guage used and rely on context to
negate the ordinary meaning of the
communication.” 1

Language often acquires layers of
meaning and connotation from context
and from prior usage. Whether using a
fanciful trademark—which can turn
Apple or Blackberry from fruits into
computer equipment—or a phrase like
“Go ahead, make my day”—which now
invokes the menace of
Dirty Harry—the ability to
imbue language with addi-
tional meaning generaly
enhances our ability to
communicate and to shade
our expression with sub-
tlety and nuance.

In dealing with conno-
tation or other secondary
meanings, the First Amendment cau-
tions us to proceed extraordinarily care-
fully before such speech can constitu-
tionally be punished or restrained.
Indeed, as the Supreme Court explained
in evaluating the speech at issue in
Claiborne Hardware, a court faced
with a challenge to speech otherwise
protected by the First Amendment
“must be wary of aclaim that the true
color of aforest is better revealed by
reptiles hidden in the weeds than by the
foliage of countless freestanding
trees.”

Coping with layers of meaning is not
a First Amendment problem unique to
threats. Often, a defamation plaintiff
will challenge a publication that con-
tains only true facts, alleging that it
nonethel ess constitutes libel by implica-
tion. Concerned about implied, unin-
tended meaning, courts are increasingly
applying atest that asks whether the
speaker intended or endorsed the
implied meaning, i.e., “ ‘whether it was
reasonably understood by the recipient
of the communication to have been
intended in the defamatory sense.’ "2
Indeed, this test is remarkably similar
to the one articulated by the Ninth
Circuit for determining whether speech
is atrue threat: “whether areasonable
person would foresee that the statement

would be interpreted by those to whom
the maker communicates the statement
as a serious expression of intent to
harm or assault.”

Although the libel-by-implication
test focuses on the listener and the
Ninth Circuit’s threats test focuses on
the speaker, both are objective. Asthe
Planned Parenthood majority noted,
every circuit now applies an objective
standard in the threats context, some
based on a “reasonable listener” and
others based on the “reasonable speak-
er.” Because both versions “consider
context, including the effect of an
alegedly threatening statement on the
listener,” the difference “ does not
appear to matter much.”

Language often acquires layers of
meaning and connotation from

context and from prior usage.

But the libel-by-implication para-
digm isinstructive for additional rea-
sons as well. At least with respect to
claims asserted by public officials and
public figures, a plaintiff must also
demonstrate that the defendants pub-
lished with “actual malice”—i.e., with
the subjective “knowledge that it was
false or with reckless disregard of
whether it was false or not.”
Specifically, asillustrated by cases like
Woods v. Evansville Press Co."*¢ and
Saenz v. Playboy Enterprises,*” even
where a publication is objectively capa
ble of conveying a defamatory mean-
ing, the speaker will nonetheless be
protected by the subjective actual mal-
ice requirement where the speaker did
not intend the proffered defamatory
implication: the publisher cannot have
subjective knowledge of probable falsi-
ty asto ameaning he did not intend to
convey in the first place.

As applied to “true threats,” a coded
threat underlying otherwise constitu-
tionally protected speech similarly
should not be subject to liability unless
the speaker actually intended it to be a
threat. In his concurring opinion in
Rogers v. United States,*® Justice
Marshall advocated that subjective
intent be required for a conviction
under the statute criminalizing threats
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against the president,*® and a pair of
earlier Ninth Circuit cases had read a
specific intent requirement into federal
statutes criminalizing threats.’*
Distinguishing the earlier Ninth
Circuit authorities,* the majority in
Planned Parenthood expressly rejected
such arequirement, which had been
advocated by the ACLU Foundation of
Oregon, that, in addition to satisfying the
objective, speaker-based tet, a plaintiff
must also demonstrate that the defen-
dants had the subjective intent to “induce

Because even an overt threat may
not be intended to be a threat,
the subjective intent requirement is

worthy of adoption in all threats cases.

fear, intimidation, or terror; namely, that
the speaker intended to threaten.” 2
Rather, the court held that “[i]t is not
necessary that the defendant intend to, or
be able to carry out histhreat; the only
intent requirement for atrue threat is that
the defendant intentionally or knowingly
communicate the threat.”'*

In dismissing the concern that would
be addressed by also requiring proof of
subjective intent, the majority purported
to follow prior Ninth Circuit precedent,
without giving proper consideration to
the fact that its earlier cases involved
express threats, or at least ambiguously
threatening language, not the type of
coded threat at issue here.’* Although
the FACE statute includes a require-
ment that “the threat of force be made
with the intent to intimidate,” the
majority felt it unnecessary to require a
specific intent to threaten violence or
commit unlawful acts as a constitution-
al prerequisite for “true threats” in gen-
eral because “ ‘an apparently serious
threat,”” even if unintended, may cause
the fear that the threats doctrine is
designed to prevent.*®

As the libel-by-implication cases
illustrate, however, this holding does
not afford sufficient protection to
speech alleged to be threatening.
Because even an overt threat may not
be intended to be a threat, the subjec-
tive intent requirement is worthy of
adoption in all threats cases. It is even
more essential, however, where the

threat is derived from something other
than the literal language of the speech
at issue. As Judge Berzon explained, “a
purely objective standard for judging
the protection accorded such speech
would chill speakers from engaging in
facially protected public protest speech
that some might think, in context, will
be understood as a true threat although
not intended as such.”** In addition,
because jury determinations concerning
a speaker’ s subjective intent can invite
punishment for unpopular speakers,
such proof should be by
clear and convincing evi-
dence, just asitisin the
actual malice context.'”

While the exacting
proof required in First
Amendment cases dic-
tates that the Planned
Parenthood case should
have been remanded to
require proof by clear
and convincing evidence of subjective
intent, there is at least a credible argu-
ment that such a requirement ultimately
would be satisfied. Although the jury
was expressly instructed that subjective
intent to threaten was not an element in
establishing atrue threat, it was also
instructed that, to violate the FACE
statute, the defendants must have acted
with the intent to intimidate the plain-
tiffs.2® The jury also arguably found an
intent to threaten when it awarded sub-
stantial punitive damages.*® In addition,
while the trial judge expressly omitted
such a subjective intent requirement
from hisjury charge on what consti-
tutes a “true threat,”** when he pro-
ceeded to the injunctive relief stage of
the proceedings, he held that plaintiffs
had satisfied both an objective speaker-
based test and a subjective intent test in
establishing a “true threat.”**

Thereis one additional lesson to be
gleaned from the libel-by-implication
cases. Whether a statement is objective-
ly capable of bearing a defamatory
meaning is a threshold issue to be
decided by the court; only if it can beis
the jury then asked to determine
whether the statement in fact conveyed
that meaning.*** So too in a threats case
should the judge make a threshold
determination of whether a statement
can, viewed in its entirety and in the
context in which it was disseminated,
convey atrue threat; only then should
the case go to the jury.

The Ninth Circuit’'s handling of
judge-jury issuesin Planned Parenthood
roughly approximates this model,
athough apparently alowing alittle
more leeway to send a case to the jury.
Asthe court explained, “[i]f it were clear
that neither [the posters or website at
issue] was athreat as properly defined,
the case should not have gone to the
jury”; however, “[i]f there were material
factsin dispute or it was not clear that
the posters were protected expression
instead of true threats, the question of
whether the posters and the [website]
amount to a ‘threat of force’ for purposes
of the statute was for the trier of fact.”**

The Remedy

Although the injunction in Planned
Parenthood is limited to publishing the
posters, website, and similar materials
with the intent to threaten the plaintiffs,
it also impounds all but a single copy
(to be kept by counsel) of al these
meaterials. This prohibition on private
possession of these materials, which are
not true threats unless disseminated,
runs afoul of the defendants' separate
rights under the First Amendment to
determine what they read and what
expressive materials they possess.'*

In addition, Judge Kozinski properly
characterizes the magnitude of the jury
award as a “crushing liability verdict.”**
While the court vacated the punitive
damages award and remanded the issue
to the district court to consider whether
the award comports with “due process’
as articulated by BMW of North
America, Inc. v. Gore* and In re Exxon
Valdez,* to the extent that the magni-
tude of the judgment deters the defen-
dants or others from engaging in pro-
tected expression, it offends the First
Amendment and should be reduced for
this reason as well.** As Judge Kozinski
explained, this “crushing liability ver-
dict” will “have a seriously chilling
effect on all manner of speech,” includ-
ing speech by these defendants that is
protected by the First Amendment, “and
will surely cause other speakers to hesi-
tate, lest they find themselves at the
mercy of alocal jury.”**

Conclusion

In sum, the posters and website in
Planned Parenthood may have consti-
tuted true threats if it was both reason-
ably foreseeable that they would place
the listener in apprehension of bodily
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harm—the objective standard applied
by the en banc majority—and subjec-
tively intended to do so. The latter
requirement assumes particular impor-
tance where, as here, the speech at issue
is not on its face threatening, but can
only be made so, if at all, by invoking a
threatening meaning from the context

in which it was disseminated.

This subjective intent requirement
properly protects innocent speech uttered
in the context of a political movement
with aviolent fringe, thereby addressing
Judge Kozinski’ s concerns that speakers
not be punished through guilt by associ-
ation, and differentiates that situation
from circumstances in which a speaker
intends to invoke a context of violence
in threstening a listener. Consistent with
the First Amendment, moreover, the
portion of the injunction prohibiting pri-
vate possession of these materials must
be set aside, and the mammoth punitive
damages award should be evaluated in
light of the prospect that it will deter
protected expression by both these
defendants and others. [
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