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The Fourth Circuit disappointed a lot of
us-not the least of whom, of course,
were the journalists and the newspaper
involved-when it viewed a governor's
information blackout of these journalists
as run-of-the-mill politics. By failing
to give any credence to The Sun of
Baltimore's argument that journalists
cut off from information by a retaliato-
ry ban may be less likely to confront
authority, the appeals court unfortunate-
ly accepted Maryland Governor Robert
L. Ehrlich's argument that journalists
should be made of stronger stuff.

By characterizing bans that single out
journalists who criticize an executive as
the mere "rough and tumble"' of public
debate, and therefore constitutionally
insignificant events, the Fourth Circuit
assumes that all journalists possess a
monolithic mettle and are equally able to
slough off information boycotts. And, in
no small respect, the decision separates
journalists as a group from, say,
Democrat citizen-activists who find their
municipal taxes doubled after they place
signs on their front lawns campaigning
for a Republican governor's reelection
opponent; the activists presumably still
have viable retaliation claims.

For entirely valid journalistic reasons,
the Sun decided not to pursue further
appeals in its case. Ehrlich is facing a
tough reelection battle this fall. The
newspaper did not want the pendency of
this lawsuit to become an issue during
the election cycle. As a result, the
Baltimore Sun Co. v. Ehrlich decision
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will remain on the books for now. But
even before the ruling came down,
other officials began to mimic Ehrlich's
aggressively antagonistic approach to
perceived critics. One copycat ban
issued from the mayor of Youngstown,
Ohio, and a challenge to that measure is
now pending in the Sixth Circuit.2

Does the Ehrlich decision close all
doors to journalists who wish to chal-
lenge targeted information blackouts as
First Amendment cases? No, it does
not. But if other jurisdictions follow the
Fourth Circuit's reasoning, it will be
harder for journalists to prevail in these
cases. Fortunately, in expressly holding
that it decided the Ehrlich case sui
generis, the court left significant clues
to development of strategies, alternative
approaches, and different records that
may enhance the chances of future
retaliation plaintiffs, including
" waiting to move for relief on a more

complete discovery record;
" pushing discriminatory access and

public forum arguments;
* arguing prior restraint, if a government

employee can be persuaded to join the
effort; and

" relying on overbreadth doctrine.
In addition to an explanation of the

Fourth Circuit's reasoning and holding,
we provide some practical suggestions
for the development of future cases.

Ehrlich Background
The Ehrlich case began with the
November 18, 2004, issuance of the
Maryland governor's edict:

Effective immediately, no one in the
Executive Department or Agencies is
to speak with David Nitkin or Michael
Olesker until further notice. Do not
return calls or comply with any
requests. The Governor's Press Office
feels that currently both are failing to
objectively report on any issue dealing
with the Ehrlich-Steele Administration.
Please relay this information to your
respective department heads ?

In a follow-up e-mail to one of the
journalists, the governor's office said it
would continue to follow all of its obli-
gations under the state public records
act.4 Although the governor continued
to permit the same access to press con-
ferences, he also began holding invita-
tion-only "press briefings" in a smaller
conference room. He invited other
journalists from the Sun to attend, but
he did not let the banned journalists
into these "press briefings."6

The journalists and the newspaper
filed a complaint and, a few days later,
a motion for a preliminary injunction.
The district court denied the preliminary
injunction and, in the same order, grant-
ed the governor's motion to dismiss.7

The Fourth Circuit, on February 15,
2006, affirmed.

Snyder v. Ringgold
Sun reporter David Nitkin8 and columnist
Michael Olesker9 were the most recent
casualties in a disturbing series of retalia-
tory press bans." Indeed, the Ehrlich
administration clearly took a page from
the playbook of an earlier Maryland
executive who had prevailed in the
appeals court in Snyder v. Ringgold." In
the late 1990s, a high-ranking Baltimore
police official had similarly cut off
access of all information other than pub-
lic records to a television reporter who
had drawn the official's ire through her
aggressive pursuit of stories.

The Fourth Circuit, in an interlocuto-
ry decision holding that the official had
sovereign immunity from money dam-
ages, did not accept reporter Terry
Snyder's assertion that the exclusion of
her, and no one else, constituted a con-
stitutional deprivation:

[T]he broad rule for which plaintiff
argues would presumably preclude the
common and widely accepted practice
among politicians of granting an
exclusive interview to a particular
reporter. And, it would preclude the
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equally widespread practice of public
officials declining to speak to reporters
whom they view as untrustworthy
because the reporters have previously
violated a promise of confidentiality or
otherwise distorted their comments.'3

The district court, on remand in
Snyder's case, dismissed the litigation,
holding that in excluding her, the police
official had "merely exercised [his] right
not to answer questions from or meet
with particular representatives of the
news media."4 The district court distin-
guished that official decision from
broader measures: "If, of course, [the
police department] holds a general press
conference or opens certain files or
records to members of the media, then
whether it can exclude Snyder presents
an entirely different question."'5

Framing the Correct Cause of Action
Counsel in the Snyder case brought the
claim under the traditional access theory.
Their core argument was that in provid-

If other jurisdictions follow

the Fourth Circuit's reasoning,

it will be harder for journalists

to prevail in these cases.

ing access to officials for interviews to
everyone but Terry Snyder, the police
department had discriminated against
her on the basis of the content of her
stories. By contrast, in the Ehrlich case,
the plaintiffs framed the lawsuit around
a retaliation theory: even though the
government may not have a First
Amendment obligation (the type of duty
alleged in any access case) to provide
interviews with executives, it cannot
selectively ostracize reporters from that
information because it disapproves of
the content of their journalism. Thus, the
Sun, Nitkin, and Olesker framed their
claim around the prima facie elements
of a retaliation complaint, arguing thus:
* The action that Ehrlich retaliated

against was the exercise of their
constitutional rights to freedom of
speech and of the press.

" The governor's edict had adversely
affected the journalists' and the
newspaper's exercise of their First
Amendment rights because it had the
tendency to chill a person of ordinary
firmness from similar exercise.

• A causal relationship exists between
the protected activity and the retalia-
tory action. 6

The Fourth Circuit, unlike the dis-
trict court in Ehrlich, appreciated the
distinction between access and retalia-
tion." It decided the appeal under the
rubric of a prima facie retaliation case."
The court's direct confrontation of the
issue and direct references to the facts
of this particular case as driving its
decision"° strongly suggest that the

retaliation framework forms a vehicle
superior to traditional access arguments
for these kinds of cases (where the
"right" of access is less than clear).

"Reporter of Ordinary Firmness"
However, the Ehrlich court, in framing
the issue as whether the government's
actions would "chill a person of ordi-
nary firmness" from exercising his First
Amendment rights, tailored the stan-
dard for retaliation cases to fit the case
of a "reporter of ordinary firmness."
Then, it applied the facts based on its
assessment of the typical journalist's
firmness." A key to the Fourth
Circuit's holding is its view that "[iut
would be inconsistent with the journal-
ists' accepted role in the 'rough and
tumble' political arena to accept that a
reporter of ordinary firmness can be
chilled by a politician's refusal to com-
ment or answer questions on account of
the reporter's previous reporting."2

Ehrlich conceded the first and third
elements of the journalists' retaliation
claims. He had no choice. The language
of the ban itself ("The Governor's Press
Office feels that currently both are fail-
ing to objectively report on any issue
dealing with the Ehrlich-Steele
Administration.") made the case for the
reporters' claims that the ban retaliated
against their journalism, a protected
constitutional right. Ehrlich waged the
battle entirely on the second ground,
challenging the journalists' assertion
that "the government responded to the

plaintiff's constitutionally protected
activity with conduct or speech that
would chill or adversely affect his con-
stitutionally protected activity."23

Under this test, courts generally
inquire whether the government's
measures would chill the actions of a
reasonable person and prevent him
from engaging in his constitutionally
protected activity. "Adverse impact is
thus tied to the deterrence value the
retaliatory act has on the First Amend-
ment exercise that drew the government's
ire."' Ordinarily, adverse impact is

weighed against whether the govern-
ment's actions would chill a person of
ordinary firmness.

The Fourth Circuit just last year, in a
case brought by a law student at a pub-
lic university, Constantine v. Rectors &
Visitors of George Mason University,
recognized that the adverse impact test
was objective and that although the
actual effect on the plaintiff before the
court was not irrelevant, these cases
should not be decided on an actual chill
or lack of a chill standard:26 "We reject
the defendants' suggestion that this
inquiry depends upon the actual effect
of the retaliatory conduct.... [S]uch a
subjective standard would expose pub-
lic officials to liability in some cases,
but not in others, for the very same
conduct, depending upon the plaintiff's
will to fight."2

The Fourth Circuit's ruling in
Ehrlich represents a departure from
the court's analysis a year earlier in
Constantine. Instead of measuring the
impact on a person of ordinary firm-
ness, it ushers in a new class of plain-
tiff, i.e., the journalist of ordinary firm-
ness. Under this new standard, the court
specifically examined the actual chill
on the journalists before it.

Singling out an occupational group
in a retaliation context is not entirely
unheard of. Although the Fourth Circuit
did not rely on the precedent, Ehrlich's
lawyers cited an Ohio case, Mezibov v.
Allen,28 where an attorney sued for
defamatory statements made by the
county prosecutor. It was alleged these
statements were in retaliation for motions
filed on behalf of the attorney's client.
The Sixth Circuit held these comments
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would not "deter an ordinary criminal
defense attorney from vigorously repre-
senting his clients" and noted that in the
courtroom, many other restrictions apply
to a counsel's exercise of what may ordi-
narily be considered free speech in other
contexts." The Sixth Circuit therefore
ruled that the retaliatory act had no legal-
ly cognizable adverse impact under the
retaliation cause of action. 30

The Ehrlich decision, however, is
unique in doling out First Amendment
rights less protectively to journalists
than to "ordinary" people. Unlike the
attorney in Mezibov, "journalists' First
Amendment rights are coextensive with
those of the general public."3" The U.S.
Supreme Court, in decisions both grant-
ing2 and denying petitions for access,"
has refused to treat journalists' claims
any differently from those of the public.
Indeed, the district court in Ehrlich dis-
missed the lawsuit because, in its view
the journalists sought preferential
access over the general public ."4

Additionally, unlike other occupa-
tions such as attorneys, journalists do
not all hew to a common set of profes-
sional guidelines or rules. The reaction
among journalists to this very lawsuit
belies any notion of divining the reac-
tion of an "ordinary journalist." In his
decision in Ehrlich, the district court
judge cited a Washington Post colum-
nist who had written that the Sun's law-
suit was "grandstanding" and urged that
"[t]he Sun should make its case through
quality journalism, not legal briefs.' 3

Contrast this viewpoint with the strong
voices of the fifteen news organiza-
tions, newspapers, and broadcasters
who joined the amici curiae brief in this
case, which argued thus: "But if the
First Amendment's protection of news-
gathering means anything, it surely
means that a reporter cannot be exclud-
ed altogether from the normal channels
of newsgathering that are available to
the press generally, simply because of
the content of his reporting."36

Though the Fourth Circuit admits
that "[t]he determination of whether
government conduct or speech has a
chilling effect or an adverse impact is
an objective one," it still distinguishes
plaintiffs by their tenacity to litigate.3

As caretakers of political dialogue,

journalists tend to be dogged and vigor-
ous defenders of their First Amendment
rights, yet they only possess the First
Amendment rights of ordinary citizens.
Although case law is replete with rejec-
tion of any notion that journalists
should be carved out from the general
public in a First Amendment analysis
(and traditional retaliation case law
examines the impact of government
conduct on ordinary people), the
reasoning in the Ehrlich decision
suggests otherwise.

Retaliation Cases After Ehrlich
The Fourth Circuit analysis leaves plen-
ty for lawyers to shoot at in jurisdic-
tions where Ehrlich is not binding
precedent. And although the target in
the Fourth Circuit is smaller now, the
court also left abundant logical argu-
ments, in the facts and procedure that it
relied on. Those clues also may help
those who want to embrace and work
with the decision or distinguish future
cases from it.

Fight for the Objective Test
The adverse effect on a person of
ordinary firmness standard remains
fertile battleground. Except in cases
where courts conflate the elements of
a retaliation claim,38 most defendants
concede that journalists have engaged
in a protected activity and that
causation exists.39

As a result, the dispute becomes
whether the court will use an objective
standard, subjective standard, or a
hybrid variant. As stated above, objec-
tive standards judge adverse effect
based on a person of ordinary firm-
ness.' Courts have largely retreated
from the subjective standard, or actual
chill analysis.4 But Ehrlich and
Mezibov reflect the courts' willingness
to develop subjective standards while
purportedly applying an objective test.
In each, the court considered a distinct-
ly subjective element, i.e., the occupa-
tional activity in which the retaliation
occurred (journalism in Ehrlich, court-
room lawyering in Mezibov).

Journalists who are retaliated against
and thus, in essence, told that their
rights are no greater than those of ordi-

nary citizens should persist in arguing
that the objective standard ensures they
are given rights that are no less than
those of ordinary citizens. In fact,
courts have characterized the objective
standard as "well established"42 and
"settled law."43 Plaintiffs should rein-
force all of the rationales courts cite to
support their use of the objective test:
* Notice. The objective standard

provides notice to government officials
of when they are impacting individual
rights, regardless of which plaintiff
chooses to sue.'

" Hypersensitive plaintiffs. A subjec-
tive standard rewards the unusually
sensitive plaintiff who is always
"chilled" and punishes resilient
speakers who continue to engage in
speech activities .

" Protection of government officials.
Under an objective standard, public
officials will not be sued for slight
injuries .46

" Judicial economy. The court should
not want to find itself litigating
actions to determine a new standard
for every occupation.
Ample case law exists against the

application of a subjective or a hybrid
occupational standard as the Fourth
Circuit employed in Ehrlich.

Develop Evidence of a Specific
and Subjective Chill
The Fourth Circuit in Ehrlich insisted
on evidence that the journalists before it
were subjectively chilled, i.e., fearful
enough to alter their message to please
the governor. As with many, if not
most, journalists, the Sun's reporter and
columnist would not concede that they
had succumbed to the governor's pres-
sure.43 The Fourth Circuit was unwill-
ing to look to any other sort of chill,
placing great reliance on its view that
the numerical amount of newspaper
copy showed the reporters remained in
some fashion productive.48 Finally, the
court rejected counsel's assertions that
the chill should be measured by the
types of information these journalists
no longer had access to, which could
only be brought before the court after
full discovery. 49

These rigorous demands of proof
are a departure from traditional First
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Amendment retaliation analysis, which
holds that the moment an official retali-
ates, the chill is presumed." Courts
other than the Fourth Circuit still may
be willing to accept this body of previ-
ously settled law. But if Ehrlich reflects
a change in judicial thinking on this
issue, counsel for future press plaintiffs
will need to prepare their proofs as they
contemplate going to court and should
consider advising their clients to do
the following:

* Document widespread efforts to
gather information. The journalists
subject to the ban may wish to begin
working the phones immediately.
They should call everyone with
whom they have ever spoken at the
agency issuing the ban and get as
many people as possible, on as wide
an array of topics as possible, to
decline to comment to them. The
larger the scope of the deprivation,
the more plaintiffs will have to point
to in court papers before discovery.

* Keep meticulous notes of these efforts
and be prepared to use them in court.
The time of every phone call, the
names of all government functionar-
ies spoken with, and the precise
words with which they told the jour-
nalist that they couldn't comment-
all are helpful details for making the
case for specific deprivation.

The greater the evidence

plaintiffs put forth regarding

potential chill, the more

likely they are to prevail.

* Refrain from certain coverage.
Obviously, no newsroom should sac-
rifice its obligation to readers to
timely report news simply to make a
favorable record for litigation. But
the governor in the Ehrlich case got
a lot of traction with the courts by
showing numerical parity between
the amount of journalism the Sun
reporter and columnist produced

preban and postban. The less of a
record of postban journalism the
plaintiff brings to the court, the less
ability the government official will
have to play the numbers game.

" Enlist friends to help. Most news
organizations, as the strong support
of amici in both the Maryland and
Ohio cases reflects, recognize that
bans like this are dangerous prece-
dent for everyone in the news busi-
ness. Consider, therefore, asking
other journalists in the region to help
demonstrate what information they
received but the plaintiff journalist
did not. Obviously, given the ongo-
ing battle the press wages against
involuntary testimony under third-
party subpoenas, this is an avenue
that must be pursued very carefully.

" Flood the government with Freedom
of Information Act requests. Both
the Youngstown mayor and the
Maryland governor carved out public
records requests from their ban.
Journalists should rigorously test
those carve outs.

* Look for other areas of retaliation to
complain about. Several successful
retaliation cases arose from the can-
cellation of advertising as a result of
official displeasure with coverage."
Counsel should check with the adver-
tising side of their client. If retalia-
tion has also come in the form of a
commercial reprisal, the complaint
should attack that as well.

* Admit to intimidation. Consider care-
fully the chill that the Fourth Circuit
pressed to determine: has the plaintiff
truly been compromised in his will-
ingness to report critically or opine
against the government? If the plain-
tiff is willing to make a public admis-
sion of that nature, he will have met
the challenge of the Ehrlich appeals
panel head-on.

Finally, consider documenting all of
this information in the complaint and
not moving for an injunction until the
discovery has taken place. The tempta-
tion to move for a preliminary injunc-
tion at the outset of these cases is
extremely compelling: the newsroom is
suffering from a very real deprivation

of information, and counsel and client
want to demonstrate the seriousness
and urgency of the claim. But in the
Ehrlich and McKelvey decisions, the
courts treated the journalists' affidavits
as the complete expression of the entire
harm caused to them. A more complete
record, including admissions and facts
obtained in the depositions of govern-
ment witnesses, would enhance the per-
suasive impact of the retaliation claim.

Find a Government Employee to Sue
In an important footnote, the McKelvey
court notes that although some restric-
tions on employees may be constitu-
tional, a flat ban on press comments is
a prior restraint on the government
employee's speech.52 The Fourth Circuit
in Ehrlich expressly declined to address
the issue. 3 But government employees
banned from speaking to the press have
succeeded in other jurisdictions on
grounds that broad prohibitions against
all expression at any time violate their
First Amendment rights to speak. 4 For
example, in Barrett v. Thomas, the
Fifth Circuit held that although govern-
ment employers may have a legitimate
interest in curtailing public criticism by
their employees, this must be balanced
against the employees' protected First
Amendment speech. 11 On behalf of the
plaintiff/employee, the court therefore
found police department regulations
overbroad where they prohibited
employees from speaking to reporters
on any topic "that is or could be of a
controversial nature," i.e., regulations
that sweep in and prohibit otherwise
constitutionally protected speech. 6

In the Ehrlich case, no government
employee was available to join the
newspaper. In McKelvey, the American
Civil Liberties Union (ACLU) voiced
the rights of the employees in a brief
filed on behalf of various Youngstown
city employees." The ACLU amici
argue that the "Mayor's ban is a prior
restraint that prohibits all speech, by
any City employee on any subject mat-
ter."5s They continue to argue that "[i]t
is no response that City employees may
still speak to other media entities ....
To be unconstitutional, a speech restric-
tion need not be absolute." 9 Thus, the
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city employees contend that even the
Youngstown mayor's selective ban
against particular journalists, rather
than journalists at-large, is an unconsti-
tutional prior restraint.

At arguments in the Ehrlich case, both
the district court and the Fourth Circuit
asked about, and noted the absence of,
the government employees' case. Having
someone subject to a direct prior restraint
on the journalist's side will answer those
inquiries and, likely, will benefit all of
the plaintiffs. Although it may be under-
standably difficult to find a willing
employee to join the suit, counsel and
the journalists should try.

Argue Unconstitutional Overbreadth
To backstop a journalist's claim of
standing to sue for redress of a direct
injury, counsel may assert an argument
under the overbreadth doctrine. The
overbreadth doctrine is a special rule of
standing that permits a party to chal-
lenge a government act facially even
though the act would be constitutional
as applied.

Traditionally, when a law is consti-
tutional as applied, a plaintiff "may not
challenge that statute on the ground that
it may conceivably be applied unconsti-
tutionally to others in situations not
before the Court."6 However, the First
Amendment enjoys special protection
due to the "sensitive nature of protected
expression."'" The Supreme Court in
Broadrick v. Oklahoma62 found that
individuals subject to an overbroad
statute might not engage in speech, let
alone mount a court challenge, if sub-
ject to sanctions. Thus, the doctrine
protects those who may not have the
ability to assert and defend their First
Amendment rights.

This doctrine is beneficial for journal-
ists where either (1) they are reluctant to
admit subjective chill, or (2) the evi-
dence does not demonstrate subjective
chill. Such journalists may assert that the
government retaliation is overly broad
through the hypothetical rights of third
parties deterred from news coverage as a
result of the government action.63

This doctrine requires plaintiffs to
think outside the box. Not all news
media organizations are alike, and some
are more susceptible to the govern-

ment's influence than others. Consider
the following factors when assessing
the likelihood of chilled speech:
" Smaller news organizations. The

resources of a news outlet may affect
the likelihood of chill. Staffing, short-
er deadlines, access to official sources,
and many other factors present in
small news operations may cause a
reporter to limit critical reports.

" Other news markets. Consider outlets
outside of your particular market. For
example, the Washington metro news
market may be "rough and tumble,"
but would this premise hold in other
geographic markets also potentially
subject to the retaliation? Reporters
without a multiplicity of sources may
be forced to abide by the government
executive's rules in order to continue
press coverage.

" Prophylactic value. As we have seen
in the McKelvey case, government
executives may copycat behavior
deemed constitutional elsewhere.
Should the court take prophylactic
measures to prevent nationwide
applicability of a substantially
overbroad statue?
Journalists should be aware that

courts characterize the overbreadth doc-
trine as "strong medicine"' and will only
invalidate government acts considered
"substantially overbroad."65 As a result,
counsel should spend a great deal of time
brainstorming about journalists in the
varying factual circumstances listed
above. The greater the evidence plaintiffs
put forth regarding potential chill, the
more likely they are to prevail.

Argue Public Forum or
Discriminatory Access
In some litigation, reporters have sued
after they were physically barred from
an event or location, i.e., typically, a
press conference or press room to which
other members of the media have free
and unfettered access. The courts have
evaluated these cases as discriminatory
exclusions from public forums, which
may only be justified where the govern-
ment demonstrates a compelling reason
for the exclusion. Under the right facts,
this type of analysis will provide addi-
tional and separate grounds for relief
from a retaliation claim, the Ehrlich and

other decisions notwithstanding.
American Broadcasting Cos., Inc. v.

Cuomo6 represents the classic formula.
To avoid picketing by the ABC's striking
union members, New York City mayoral
candidates and the city police commis-
sioner excluded the network's manage-
ment crews from campaign premises and
threatened to have them arrested for
criminal trespass if they attempted to
enter.67 Other news outlets, including
ABC's competitors NBC and CBS, were
freely invited into the candidates' cam-
paign facilities .68 Although the candi-
dates, who were defendants in the litiga-
tion, claimed their activities were private
and admittance to the facilities was invi-
tation-only, the court determined that
"once there is a public function, public
comment, and participation by some of
the media, the First Amendment requires
equal access to all of the media or the
rights of the First Amendment would no
longer be tenable."6 9

Other courts have routinely held that
once a previously private forum is
opened for public participation, the gov-
ernment has created a public forum from
which individual reporters cannot be
arbitrarily excluded. In Borreca v. Fasi,
the mayor of Honolulu attempted to
argue that the news conferences he held
in his private office were not a public
forum." The court rejected this argu-
ment, noting that wherever he chooses
to hold a general news conference, that
place becomes a "public gathering
place" from which he may not discrimi-
natorily exclude individual reporters
without demonstrating a compelling
governmental interest." Similarly, in
Sherrill v. Knight, the White House cre-
ated a public forum when it voluntarily
established press facilities that were oth-
erwise publicly available to bona fide
journalists. 2 Thus, a reporter denied a
press pass based on a confidential Secret
Service report was entitled to know the
standards by which he was evaluated.73

Finally, a public school board's provi-
sion of a press room for coverage of its
meetings was likewise considered the
establishment of a public forum in
United Teachers of Dade v. Stierheim.74

Therefore, the school board could not
restrict the definition of accredited news
gatherers permitted to utilize the space
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to exclude representatives of the teachers
union's monthly publication based on
either the publication's viewpoint or the
reporters' union membership. 5

Under this analysis, members of the
media have been permitted access not
just to places, but also to sources of
information. Thus, in Quad-City
Community News Service, Inc. v. Jebens,
the court held that the city could not bar
reporters from an "underground" news-
paper from accessing police files,
records, or reports made available to

other, more "established" newspapers."
To hold otherwise would allow the "fun-
neling" of information to the public only
through media representatives whom the
city deemed appropriate."

Although these cases do not stand
for the proposition that the media has
an unrestricted right to access in the
pursuit of news, once the government
provides the media general access to
places and information, a public forum
has been created from which individual
members of the media may not be indis-
criminately excluded. Counsel should
look for every opportunity in future
retaliation cases to argue that their client
was deprived of access to a public forum.

The Battle Continues
The Fourth Circuit professed to decide
the case sui generis but instead laid
down a broad world view of journalists,
not as neutral spectators ferreting out
truth, but as full combatants in the
"rough and tumble political arena." The
best body armor against public officials
who draw arrows like this one from their
quivers78 is a battle plan that draws its
strategy from the areas that the Ehrlich
courts dodged or left untouched. H
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