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Charles D. Tobin

Some of the most difficult 
conversations in counseling 
reporters and news manag-
ers come when explaining 
that, very often, there’s no 
quick exit from libel litiga-
tion. We have to tell them 
that our overall legal system 
simply isn’t geared toward 
protecting their First 
Amendment rights.

Instead, to the clients’ 
dismay, as with most other 
lawsuits, court rules and the com-
mon law principles of construction 
are designed to give these plaintiffs 
their day in court against the press. 
Of course, “day” is just a euphemism. 
Libel cases typically take months, and 
sometimes years, to resolve.

While that may sound like a typical 
defense lawyer’s gripe, the standard lit-
igation regime is an especially bad fit 
for freedom of expression. The First 
Amendment was specifically adopted 
to allow maximum speech—for the 
good of society as a whole and for the 
realization of individual potential.

But, honestly, how uninhibited 
and robust does a freelancer with 
no insurance feel after spending her 
retirement fund defending a baseless 
lawsuit challenging an expression of 
her opinion? Can anyone doubt that 
hesitation will fill a newsroom man-
ager’s mind when he approaches the 
next big story after spending half  
of his budget vindicating an entirely 
truthful story?

Far too often, these lawsuits are not 
brought to compensate a wrongfully 

injured person or to 
punish a bad actor. 
Instead, for the very 
most part, plaintiffs sue 
the media for one form 
of retaliation or another. 
Diversionary retalia-
tion to shift focus from 
something they just got 
caught doing. Umbrage 
retaliation because they 
just got publicly dis-
respected. Machismo 

retaliation encouraged by the plain-
tiff’s friends, who don’t want him to 
take it lying down. As a trio of leaders 
in the media defense bar aptly put it in 
an upcoming article, the goal of many 
libel plaintiffs simply “is to chill the 
defendant’s speech through costly and 
emotionally exhausting litigation.”1

In the past few decades, starting 
in Washington State and California, 
media lawyers have worked with free 
expression stakeholders and state leg-
islators to thaw the chill. Following 
their lead, twenty-eight states and the 
District of Columbia now have some 
form of codified law to combat vin-
dictive Strategic Lawsuits Against 
Public Participation or SLAPP suits.

Anti-SLAPP statutes typically 
share the following characteristics:

•	 The defendant may bring an 
early motion to strike the com-
plaint. Once the defendant 
demonstrates the expression 
involved a matter of public con-
cern, the burden shifts to the 
plaintiff  to show a likelihood  
of prevailing.

•	 To meet its burden, the plaintiff  
must proffer evidence to sup-
port every element of its claim. 
In defamation litigation, that 
typically requires an early show-
ing that the expression is an 
actionable statement of fact, 

concerned the plaintiff, and 
caused the plaintiff  cognizable 
harm.

•	 All discovery is stayed pending 
resolution of the special motion, 
unless the plaintiff  can show tar-
geted discovery on the special 
motion is necessary. The judge 
may order the plaintiff  to pay 
for the discovery proceedings.

•	 If  the plaintiff  cannot meet its 
burden, the court must dismiss 
the case with prejudice.

•	 Some statutes also provide for 
mandatory fee awards to the pre-
vailing defendant. Others provide 
for a discretionary fee award.

•	 Some statutes permit interloc-
utory appeal when the court 
denies an anti-SLAPP statute.

Anti-SLAPP statutes in certain 
states, such as Florida2 and Geor-
gia,3 are not terribly helpful to media 
clients. Their legislatures or courts 
have limited the laws to narrow set-
tings, such as citizens sued for their 
comments at public meetings. The 
laws in these states, and some others, 
need to be revisited and broadened. 
Moreover, federal courts seem split 
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on whether the statutes conflict with 
the Federal Rules and therefore don’t 
apply in federal cases.4

But other, new statutes, such as the 
laws passed last year in Texas5 and the 
District of Columbia,6 already have 
met with success in state courts.7 And 
a large coalition of groups is sup-
porting a bill in the U.S. Congress to 
enact a federal anti-SLAPP bill.8

The Forum on Communications 
Law—along with two other ABA 
components that focus on these 
issues, the Media, Privacy, and Defa-
mation Law Committee of  the Torts 
Trial & Insurance Practice Section 
and the Section of  Litigation’s First 
Amendment & Media Litigation 
Committee—have asked the ABA’s 
House of  Delegates to adopt a reso-
lution supportive of  efforts to enact 
and strengthen anti-SLAPP laws 
around the country. The proposal is 
reprinted below.

The House of Delegates will meet 
in August in Chicago. Please iden-
tify the delegates you know as soon 
as possible and urge them to support 
the resolution actively. It’s a colos-
sally important issue for everyone who 
reads this newsletter and for the dedi-
cated newspeople we admire and serve.

Anti-SLAPP statutes, and the spe-
cial motions brought under them, are 
helping the First Amendment live up 
to its promise and potential. They 
bring balance back into litigation over 
journalism on issues of public impor-
tance. And they sure make difficult 
conversations with unhappy clients a 
lot more hopeful.

* * *
PROPOSED RESOLUTION

RESOLVED, That the American 
Bar Association urges federal and 
state governments to enact legislation 
and support efforts to get legislation 
passed to protect the First Amend-
ment rights of all citizens from 
lawsuits designed to chill their ability 
to communicate with their govern-
ment or speak out on issues of public 
interest. 
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