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The above statement could 
well serve as the basis for a 
defamation claim brought 
by O. J. Simpson against   

@OJmurderer. In defense of such 
a suit, @OJmurderer would 
undoubtedly avail himself  of sev-
eral alternative, and well-known, 
defenses. One defense would be that 
the statement is reasonably under-
stood as conveying an expression of 
opinion based upon fully “disclosed” 
facts—facts well known to anyone 
who was alive in 1995 and 1996 when 
the “Dream Team” defended Simp-
son before Judge Lance Ito and a jury 
from which it obtained an acquittal. 
Subsequently, as is also well known, 
the families of Nicole Brown Simpson 
and Ronald Goldman obtained a civil 
jury verdict finding Simpson liable for 
their wrongful deaths. And, of course, 
Simpson is presently serving time in 
state prison in Nevada for kidnapping 
and robbery in Las Vegas. The writer 
of the above statements could also 
assert the defense of substantial truth, 
based upon the undisputed histori-
cal facts (the jury verdict of wrongful 
death) set forth above. Because Simp-
son is unquestionably a public figure, 
he could not recover for defamation 
against the writer without show-
ing clear and convincing evidence of 
actual malice.

But what happens if some of the 
above facts are changed? What if the 
subject of the above comment is not 
O. J. Simpson but a member of a local 
book club, and the statement accuses 
him of soliciting prostitutes? What if  
it were, as depicted above, a tweet in a 
Twitter feed shared by members of the 
local book club?

As communications are increasingly 
conducted via platforms like Twit-
ter, Instagram, Tumblr, and the like, 
judges are confronting the question of 
how to apply the law of defamation 
to social media. Of course, this is not 
the first time that courts and practitio-
ners have applied existing doctrines of 
libel jurisprudence to new communica-
tions media. From the telegraph1 and 
the motion picture2 to the Internet3 
and interactive video games,4 courts 
have grappled with how to fit emerg-
ing technological and social changes 
into the appropriate legal frame-
work. The Supreme Court, though, 
has observed that “whatever the chal-
lenges of applying the Constitution to 
ever-advancing technology, the basic 
principles of freedom of speech and 

OJmurderer @OJmurderer 12 Jun
No one will ever convince me that OJ didn’t murder Nicole & Ron.  
He shd rot in jail. #OJDidIt
Expand 	 Reply	 Retweet 	   Favorite    more
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the press, like the First Amendment’s 
command, do not vary when a new 
and different medium for communi-
cation appears.”5 Thus, the fact that 
Twitter, Tumblr, Instagram, and other 
yet-to-be-developed communications 
platforms are operated online and are 
subject to various technological con-
straints and format conventions does 
not alter the fundamental principles of 
the First Amendment or its restraints 
on the tort law of defamation.

The question, then, is, “How does 
the nature of social media affect that 
application of that law to allegedly 
libelous speech conveyed through 
those platforms?”

This article examines how “Twi-
bel”—claims of libel based on speech 
communicated over Twitter (and other 
social media networking platforms)—
have been addressed by the courts, 
and it explores how additional issues 
in the law of defamation that have not 
yet been addressed by the courts are 
likely to be determined in the future.

At the outset, we acknowledge 
that this is a preliminary assessment 
of an emerging area of law. Although 
social media sites are entering their 
adolescence, the jurisprudence of def-
amation claims arising in social media 
is quite clearly still in its infancy. Thus, 
we are forced to examine only a hand-
ful of published decisions from trial 
and intermediate appellate courts, 
some in closely analogous contexts 
such as consumer review and rating 
websites, from which we must neces-
sarily extrapolate to chart an emerging 
pattern—much like astronomers label 
a handful of stars a constellation and 
analyze past planetary movements 
to predict their future trajectories. 
Second, we, like the courts, must nec-
essarily look to analogous areas of 
law that pre-date the Internet as guid-
ance to predict how the existing body 
of defamation law will be applied to 
new and yet-to-be-created modes of 
digital communication.

Traditional Elements of a Libel Claim 
To set the discussion that follows in 
the proper context, we begin by sim-
ply identifying the elements of a 
successful defamation claim in the 

vast majority of U.S. jurisdictions: 
(1) publication (to a third party) (2) 
of a defamatory statement (3) “of 
and concerning” the plaintiff  (4) 
that is false, (5) published with req-
uisite degree of fault (negligence or 
actual malice), and (6) damages the 
plaintiff ’s reputation (which, in some 
instances, can be presumed).6 Also, 
(7) the publication at issue must not 
be subject to any privilege, such as 
a “fair report” of an official govern-
mental proceeding.7 Furthermore, to 
recover punitive damages based on a 
publication that addresses a matter 
of public concern, the plaintiff  must 
show clear and convincing evidence 
of actual malice, which in the defama-
tion context means knowledge that 
the statement is, or probably is, false.8

Obviously, a tweet, or content 
posted on Pinterest, Vine, or Insta-
gram, will unquestionably constitute a 
“publication” to third parties.9 And, for 
purposes of our discussion here, we will 
presume that the tweet is sufficiently 
damaging to reputation and under-
stood as being about an individual or 
business such that the person or entity 
identified in it may seek redress for the 
injuries caused by the publication.

The interesting questions with 
which courts have begun to wrestle 
include the following:

•	 What meanings do reasonable 
readers or viewers of these pub-
lications ascribe to them?

•	 Are they reasonably under-
stood as conveying provably false 
assertions of fact, or are they 
discounted as merely venting and 
emotional griping, i.e., nonac-
tionable statements of opinion?

•	 Also, if  the tweet includes a link 
to some other website or Inter-
net-based content, may that 
content serve as the basis for 
the published opinion or for a 
defense of fair report?

We turn to these questions next.

How the Context of Twitter Affects 
the Determination of Actionable 
Assertion of Fact v. Protected Opinion
Years before Twitter, social 

networking, and microblogging entered 
the popular lexicon, the courts were 
called upon to draw a line between 
actionable false statements of fact 
and protected “opinion.” In Milkovich 
v. Lorain Journal Co.,10 the Supreme 
Court rejected a categorical privilege 
for statements that are introduced 
with the phrase In my opinion and 
announced a two-part test for courts 
to determine when a statement may 
give rise to liability in defamation: the 
statement(s) must be both (1) “prov-
able as false” (i.e., “verifiable”) and 
(2) capable of “reasonably [being] 
interpreted as stating actual facts.”11 
Thus, under Milkovich, a statement 
like “Heather is an awful singer,” 
“Emilio’s cooking is uninspired,” 
and “Patricia needs a new hairstyl-
ist” are not capable of being proven 
true or false but are merely matters 
of subjective taste and, therefore, can 
never give rise to a libel claim, regard-
less of the medium in which they are 
published.

But it is the second prong of the 
test—whether an otherwise provably 
false statement (i.e., one that is veri-
fiable) can be reasonably interpreted 
or understood as stating actual facts 
about the plaintiff—where the context 
of the publication comes to the fore.12 
The statement “Last night, Smith 
murdered Hamlet” has a completely 
different connotation when describ-
ing an actual gunfight between two 
men than when describing a tennis 

Although social media 
sites are entering 

their adolescence, 
the jurisprudence of 

defamation claims 
arising in social 

media is quite clearly 
still in its infancy. 
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match between players Rolland Smith 
and Eugene Hamlet, or when Smith 
is a stage actor who performed in 
Shakespeare’s Hamlet.13 In determin-
ing whether a statement is reasonably 
understood as conveying an assertion 
of actual fact, both before and after 
Milkovich, courts have considered not 
only the phrasing of the particular 
statements at issue but also the con-
text of the publication, including the 
medium in which it was transmitted 
and the reasonable expectations of its 
intended audience.14

It is unremarkable that the partic-
ular medium, and even the location 
or placement of a statement within 
a particular medium (e.g., a letter 
to the editor or a call to a radio talk 
show), affects whether a particular 
expression is capable of being reason-
ably understood as asserting provable 
facts about a plaintiff. For example, 
statements made in the course of a 
radio broadcast hosted by notorious 
“shock jocks”—the Howard Sterns 
and Don Imuses of the world—have 
been recognized as being much less 
likely to be perceived by listeners to 
those programs as verifiable, prov-
able facts.15 So, too, statements made 
on late-night talk shows and com-
edy programs are more likely to be 
understood as mere jokes, exaggera-
tion, or hyperbole than if  those same 
statements had been published on the 
front page of the New York Times or 
read as the top story on the nightly 
newscast. One court noted that 
“because Plaintiff ’s image appears in 
a ‘fake endorsement’. . . on The Daily 
Show, a satiric program, no reason-
able viewer would have believed that 
the challenged clip contained asser-
tions of fact about Plaintiff.”16

Similarly, even though courts have 
made clear, post-Milkovich, that the 
context of  a statement does not nec-
essarily immunize from liability the 
speaker of  an unequivocal factual 
assertion—as was the case in Milkov-
ich, where a sports columnist accused 
a coach of  perjury—numerous prec-
edents acknowledge that various 
widely accepted forums for critique 
and evaluation (e.g., restaurant 
reviews or peer-reviewed scientific 
journals) are places where the audi-
ence reasonably expects to encounter 
statements of  evaluative, subjective 

beliefs, not provable assertions  
of  fact.17

How Courts Have Construed the 
Context of Twitter
Several aspects of Twitter’s structure 
and use are relevant to the context 
in which courts determine whether 
tweets should be considered fact or 
opinion. Twitter’s most basic fea-
ture—the ability to send messages 
of no more than 140 characters—
increases the likelihood of vague, 
confusing, incomplete, and ambigu-
ous communications. Moreover, the 
fact that Twitter is designed and used 
to immediately transmit fleeting, top-
of-the-head thoughts creates fertile 
territory for unintentional, but poten-
tially actionable, misstatements.

Twitter’s wide use by celebrities as 
a way to communicate directly with 
their fans also has figured promi-
nently in many early Twibel cases. 
The first, and most notorious, exam-
ple is that of Courtney Love, the rock 
singer and widow of Nirvana front 
man Kurt Cobain, who recently pre-
vailed in what was apparently the first 
Twibel case to go to trial (and the sec-
ond of three such suits against her).18 
Famous-for-being-famous celebrity 
Kim Kardashian also drew a defama-
tion lawsuit over her tweets criticizing 
the “cookie diet.”19

Only a handful of defamation 
cases involving Twitter have resulted 
in published opinions; most have been 
settled.20 Courts considering such 
cases most often have simply applied 
established principles of defamation 
law. Although these courts have said 
that they consider the tweets in their 
entire context, what has generally 
been left unsaid is how the fact that 
the challenged statements were tweets 
fits into that analysis.

Judges in the cases for which opin-
ions are available have more often 
than not held that allegedly defama-
tory tweets are expressions of opinion 
or otherwise not actionable. The Ten-
nessee Court of Appeals, for example, 
affirmed the dismissal of a Southwest 
Airlines gate agent’s defamation claim 
against a passenger who unleashed 
a torrent of tweets and Facebook 
posts after the agent refused to let 
the woman board the plane with her 
daughter, who lacked an upgraded 

ticket allowing for early boarding.21 
The defendant’s tweets included the 
following: “I fly @southwestair at 
least 75x/year. just had WORST expe-
rience . . . Woman refused 2 let Gracie 
board w/ me.”22 The appellate court 
said that, “[c]onsidered in light of the 
entire circumstances, the statements 
attributed to Ms. Grant-Herms were 
expressions of frustration and com-
plaints that she was not able to board 
the flight in a manner she wanted.”23

As this case illustrates, Twitter, 
Facebook, and other social media 

are often merely venues for venting, 
places for tossing off  tirades in the 
heat of the moment. But the emo-
tional immediacy of Twitter can be 
one of its pitfalls, too—here, the 
court reversed dismissal of the plain-
tiff ’s false light claim, holding that the 
defendant’s rants could be construed 
as casting the plaintiff  as a “rude and 
bad service agent.”24

Not all U.S. courts have found 
tweets to be nondefamatory, how-
ever. A federal court in the Western 
District of  Virginia, for exam-
ple, issued what appears to be the 
first reported opinion holding that 
hashtags25 may be actionable. In 
AvePoint, Inc. v. Power Tools, Inc., 
the court denied a motion to dis-
miss a defamation complaint by a 
software company against one of 
its competitors in the military and 
government market.26 The plain-
tiffs alleged that the defendants 
defamed them by tweeting about 
the company using hashtags such as 
#RedDragon, #SinkingREDShip, 
and #MadeinCHINA, which implied 
AvePoint’s software was developed in 

Twitter’s wide use 
by celebrities as a 
way to communicate 
directly with their 
fans also has figured 
prominently in many 
early Twibel cases.
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China (a particularly sensitive sub-
ject for military contractors).27 The 
court held that the tweets did not 
express opinions but made verifi-
able statements or implications of 
fact regarding the country of  origin 
of  the plaintiffs’ software.28 Again, 
context and audience were key, and 
the fact that the plaintiff  alleged that 
the tweets actually influenced its cus-
tomers weighed against their being 
considered nonactionable opinion.29

Notably, courts in other coun-
tries, such as the United Kingdom, 
have been much harsher on defen-
dants accused of sending defamatory 
tweets. A British court recently held 
that a tweet that merely asked why 
a retired political figure’s name was 
“trending”30 amounted to a defama-
tory allegation that he had sexually 
abused children who were wards 
of the government.31 A few days 
after the BBC reported rape allega-
tions against an unnamed former 
Conservative Party figure, Sally Ber-
cow, the wife of the Speaker of the 
House of Commons, tweeted, “Why 
is Lord McAlpine trending? *inno-
cent face*”32 The court agreed with 
McAlpine that “innocent face” was 
meant—and understood—to be irony, 
and therefore the tweet should be 
interpreted as accusing McAlpine 
of being the unnamed pedophile.33 

Although a case with the same facts 
should be dismissed under U.S. 
law,34 McAlpine v. Bercow serves as 
a cautionary tale of the pitfalls of a 
medium that fosters brief  and ambig-
uous statements.

Lessons to Be Learned from Other 
Online Defamation Cases
From the iconic 1993 New Yorker 
cartoon with the tagline “On the 
Internet, nobody knows you’re a 
dog”35 to the recent State Farm com-
mercial with the dorky “French 
model” from an online dating site,36 a 
familiar pop-culture meme is that the 
Internet is chock-full of misinforma-
tion, puffery, and outright lies. Judges, 
too, understand that all but the most 
naïve comprehend that much of what 
is said online is untrustworthy. Out-
side the context of Twitter, courts 
have recognized that certain online 
venues—especially those that invite 
and/or encourage users to post 
reviews or ratings of consumer prod-
ucts or services—are the modern day 
equivalent of the office water cooler, 
local saloon, or hair salon, actual ven-
ues where individuals gather to share 
their inherently subjective personal 
opinions and beliefs and blow off 
steam. As a New York appellate court 
put it, the “freewheeling, anything-
goes writing style” prevalent online 
means that “readers give less credence 
to allegedly defamatory remarks pub-
lished on the Internet than to similar 
remarks made in other contexts.”37

For example, in a widely pub-
licized recent case, the U.S. Court 
of  Appeals for the Sixth Circuit 
affirmed dismissal of  defamation 
claims by a hotel that the travel 
review site TripAdvisor listed as the 
“dirtiest hotel in America,” based on 
consumers’ reviews.38 The court held 
that the ranking was not actionable 
as trade libel precisely because “‘even 
the most careless reader must have 
perceived’ that ‘dirtiest’ is simply an 
exaggeration and that Grand Resort 
is not, literally, the dirtiest hotel in 
the United States.”39

Other courts have similarly rec-
ognized that comments posted by 
disgruntled customers and business 
patrons on various “gripe” or “con-
sumer complaint” sites are more 
likely to be understood as convey-
ing statements of subjective opinion, 

not verifiable facts.40 The same is true 
for statements posted on websites 
devoted to exposing former lovers’ 
alleged bad behavior and misdeeds.41 
Likewise, anonymous statements 
posted in the comment sections of 
newspaper websites are likely to be 
considered opinion; a New York 
appellate court held that such a com-
ment calling a local political figure a 
“terrorist” was likely to be taken by 
readers as hyperbole, not fact.42

Similarly, courts have concluded 
that some social media postings 
should not be taken seriously. Thus, 
a trial court concluded that any rea-
sonable reader of postings made to 
a Facebook group created by high 
school students would know they 
were facetious:

While the posts display an utter 
lack of taste and propriety, they 
do not constitute statements of 
fact. An ordinary reader would 
not take them literally to con-
clude that any of these teenagers 
are having sex with wild or 
domestic animals or with male 
prostitutes dressed as firemen. 
The entire context and tone of 
the posts constitute evidence of 
adolescent insecurities and indul-
gences, and a vulgar attempt at 
humor. What they do not con-
tain are statements of fact.43

Likewise, a court found that a come-
dian’s written and video postings to 
her blog and MySpace page were not 
defamatory because they would be 
understood as merely her opinions 
regarding her “racist” in-laws.44

However, as with the sports col-
umn context in Milkovich, the fact that 
a statement is posted on a blog, Face-
book, or Twitter will not, by itself, 
insulate an otherwise provably false 
statement from being found action-
able as defamation.45 For example, in 
Sanders v. Walsh,46 the plaintiff had 
stated a claim for libel against the 
defendant, who had posted as “Fact” 
on Ripoffreport.com comments accus-
ing the plaintiff of passing a bogus 
check, offering false documentary 
evidence, and perjuring herself. The 
court rejected the defendant’s con-
tention that the statements were only 
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capable of being understood as opin-
ion: “While courts have recognized 
that online posters often play fast and 
loose with facts, this should not be 
taken to mean online commentators 
are immune from defamation liability 
. . . . Where specific factual allegations 
are published and they cause damage, 
a defamation action will lie.”47

Role of Hyperlinks in Providing 
Defenses to Defamation Claims
Media attorneys often advise their 
clients that attribution to an official 
government document is among the 
best ways to avoid being sued for def-
amation and also provides the earliest 
exit ramp from a filed claim. One rea-
son is the common law or statutory 
fair report privilege shielding from 
defamation liability reports regarding 
material in government documents 
and proceedings. Another is that 
statements of opinion based on dis-
closed facts are more likely to be held 
nonactionable.48 The Internet makes 
this kind of attribution enormously 
simple. Inserting a link to the source 
material in online text—whether a 
news article, a blog post, a Tumblr 
reblog, or a tweet—allows the audi-
ence to quickly and seamlessly see it 
for themselves rather than heading 
to the library to search through the 
stacks for a hard copy.

Courts have held that a hyperlink 
can establish the attribution neces-
sary for successful invocation of the 
fair report privilege. The most promi-
nent such case is Adelson v. Harris,49 
in which billionaire Republican donor 
Sheldon Adelson sued a Democratic 
group that posted online references 
to “reports” that Adelson had “per-
sonally approved” prostitution at his 
company’s casinos in the Chinese 
enclave of Macau. The National Jew-
ish Democratic Council’s (NJDC) 
posting highlighted the phrase per-
sonally approved as a hyperlink that, 
when clicked, directed readers to 
an Associated Press article report-
ing on the source of the allegation: 
a declaration that a former executive 
filed in his lawsuit against Adelson’s 
company.50 After Adelson sued, the 
NJDC invoked Nevada’s common law 
fair report privilege, which provides 
absolute immunity from defama-
tion liability stemming from reports 
of judicial or other governmental 

proceedings.51 A fair report must, by 
explicit reference or context, attribute 
the information to the governmental 
proceeding.52 The court held that   
“[t]he hyperlink is the twenty-first 
century equivalent of the footnote for 
purposes of attribution in defamation 
law” and thus provided the required 
attribution for the petition to be enti-
tled to fair report immunity.53

Hyperlinks to underlying source 
material also can provide the attribu-
tion necessary for a statement to be 
considered an opinion based on dis-
closed facts. Since the early years of 
the Internet, courts have accepted 
that hyperlinking to the facts under-
lying a statement of opinion delivers 
the required factual disclosure, allow-
ing the reader to easily evaluate the 
opinion expressed.54 A Texas appellate 
court, for example, recently held that 
a political campaign website’s links to 
underlying source materials provided 
context such that a reasonable reader 
would perceive statements that the 
defendant benefited from an official 
“reward[ing his] cronies” as just “polit-
ically flavored hyperbole,” not fact.55

Users of Twitter and other social 
media, therefore, may enjoy an added 
layer of protection from liability sim-
ply by adding links to more extensive 
background material. Using the fic-
tional O. J. tweet as an example, if  
@OJmurderer added a link56 to an 
article discussing the civil wrong-
ful death verdict, the tweet could be 
protected either as a fair report, an 
opinion based on disclosed facts, or 
both. Further, when commenting on 
another’s online postings, retweeting 
or otherwise including or linking to 
the post at issue will lessen the risk of 
successful litigation. Thus, if  Miguel 
were to retweet @OJmurderer’s mes-
sage, commenting, “Can you believe 
this idiot? #LIAR,” Miguel’s opinion 
that @OJmurderer was a liar would 
be based on the disclosed fact of the 
tweet and therefore nondefamatory.

How the Republication Doctrine and 
Section 230 Apply to the Twittersphere
We began this article by assuming 
that the tweet was a publication for 
purposes of defamation law. Now we 
ask the question, “Who is the pub-
lisher of the content of the tweet and 
all of its elements for purposes of def-
amation law?”

Providing a Link to Defamatory 
Content of Another Is Not 
Republication of That Content
Suppose Mary tweets with a link to 
an earlier Los Angeles Times story, and 
her introduction to it reads, “Here’s 
the truth about O. J.: [link to an L.A. 
Times story calling Simpson a mur-
derer].” There are three potential 
“speakers” or “publishers” who may 

be legally responsible for the content 
of Mary’s tweet: (1) Twitter.com, the 
publicly traded company now valued 
at $2 billion, which makes the tweet 
available to anyone who has access to 
the Internet; (2) Mary, for pointing 
her followers to the L.A. Times story 
calling Simpson a murderer; and (3) 
the L.A. Times, for its story about 
Simpson. Is Mary responsible as the 
publisher of the information that is 
posted at the link?

In Doe v. Ebanks,57 a California 
state trial judge held that basket-
ball player Devin Ebanks was not 
the publisher of information about 
the plaintiff, to whom he allegedly 
referred in a tweet. The plaintiff  
had accused the Los Angeles Lakers 
forward of raping her; when authori-
ties declined to file charges against 
Ebanks, the celebrity news website 
TMZ posted an article characteriz-
ing the action as having “cleared” the 
player.58 That same day, the player’s 
friend who had introduced him to his 
eventual accuser tweeted to Ebanks, 
“glad you got cleared”; Ebanks 
responded, “thanks bro next time u 
wanna hook me up, dnt lol.”59 The 
player’s accuser claimed that by not 
“clarify[ing] the inaccuracies in the 
article in the Twitter exchange with 
his friend, [Ebanks] adopted them 

Hyperlinks to 

underlying source 

material can provide the 

attribution necessary 

for a statement to be 

considered an opinion 

based on disclosed facts.
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as his own.”60 The court disagreed, 
holding that “[u]nder no reasonable 
interpretation can the Twitter com-
ments by defendant be interpreted to 
adopt the content of the TMZ article 
by defendant.”61

Similarly, outside the Twitter-
sphere, there is a growing body of 
case law holding that a person does 
not “republish” the contents of 
another’s website merely by posting 
or forwarding a link to that content.62 
Thus, a tweet that does nothing more 
than point readers to another person’s 
or entity’s website, via a hyperlink, 
should not be viewed as republication 
of the content found at the website 
to which the link points.63 (However, 
providing a hyperlink to a website 
hosting unauthorized copies of a 
copyrighted work can, in some situ-
ations, be actionable as contributory 
infringement.64)

Retweeting Another Person’s 
Defamatory Tweet Is Likely Entitled 
to Immunity under § 230
But now consider Mary as a retweeter 
of defamatory content, not simply 
a tweeter of a link to such content. 
Suppose that Joe first tweets, “O. J. 
Simpson is a murderer: [Link to L.A. 
Times story].” Suppose that Mary 
then retweets that with her introduc-
tory comment: “This is the absolute 
truth.” Does Mary step into Joe’s 
shoes and become a publisher of his 
tweet, legally responsible for its con-
tents? And is Twitter.com responsible 
for either Joe’s or Mary’s tweets if  
Simpson sues?

First, Twitter.com: Of course, if  
Joe’s or Mary’s tweet had been pub-
lished in a newspaper or other offline 
print publication after it had been 
selected by the publisher or editor of 
the paper, the person or entity respon-
sible for printing and distributing the 
publication would unquestionably be 
considered the speaker or publisher 
of the tweet under the common law’s 
“republication doctrine.” As stated in 
the Restatement, “[e]xcept as to those 
who only deliver or transmit defama-
tion published by a third person, one 
who repeats or otherwise republishes 
defamatory matter is subject to liabil-
ity as if  he had originally published 
it.”65 But Twitter is different in two 
dispositive ways: (1) Twitter does not 
exercise any editorial decision making 

in opening up its communications 
platform to third-party posting, so 
it is essentially a “common carrier,” 
like a phone or telegraph company;66 
and (2) tweets are transmitted exclu-
sively online, through a web-based 
platform, thereby rendering Twit-
ter entitled to the immunity from 
libel claims provided to “providers of 
interactive computer services” by § 
230 of the Communications Decency 
Act (provided that no one at Twitter 
contributed in whole or in part to the 
generation or development of a par-
ticular tweet).67

But what about Mary? Is she 
legally responsible for Joe’s statement 
“O. J. Simpson is a murderer” because 
she made the intentional decision to 
retweet it? Does it matter that she 
added her own comment, unequiv-
ocally endorsing and adopting the 
content of Joe’s original tweet? Would 
that endorsement of the content to 
which she linked serve to render her 
the publisher of that content and 
thereby force Mary to defend the libel 
claim brought by Simpson? Probably 
not. Once again, based on existing 
precedent arising outside the Twit-
tersphere, it is likely that Mary could, 
like Twitter.com, avail herself  of the 
federal immunity provided by § 230 of 
the Communications Decency Act.

But how could that be? Mary 
is not the provider of an interac-
tive computer service. No, but she 
is a user of it, and the immunity 
extends, by statute, to any “provider 
or user” of such a service. Thus, the 
U.S. Court of Appeals for the Ninth 
Circuit held that when a user of an 
online bulletin board posted an e-mail 
that she had received from a third 
party, which allegedly defamed an art 
dealer, the woman who posted the 
e-mail message could not be held lia-
ble for the content of the e-mail that 
“originated from another content pro-
vider.”68 The only issue presented in 
that case that might have removed 
the immunity available to the defen-
dant was whether the e-mail was 
provided to her for use on the Inter-
net (and therefore was “provided by” 
another content provider). However, 
because Twitter is inherently a public 
distribution platform and its retweet-
ing function is expressly designed and 
intended for one-click republishing of 
another’s tweet, there is no question 

that the content is intended to be 
used on the Internet by others; and, 
therefore, a retweeter is entitled to 
immunity under § 230.69

Indeed, this is the very argument 
that filmmaker Spike Lee made in 
response to a lawsuit against him by an 
elderly couple whose home address Lee 
mistakenly retweeted as the address of 
Trayvon Martin’s killer, George Zim-
merman, in a highly publicized (and 
subsequently further retweeted) inci-
dent.70 Lee, like any retweeter, should 
be entitled to § 230 immunity.

Other Reposting of Content via 
Social Media
Retweeting is just one example of a 
primary function that makes social 
media “social”: the ability to quickly 
and easily share words, photos, and 
videos with friends and the rest of the 
world. Tumblr, for example, provides 
space for its users to create their own 
blog and post anything from cookie 
recipes to political polemics to short 
video clips—and to reblog posts from 
friends and others who share their 
interests.71 Facebook allows its users 
to post messages and other content 
that is transmitted to those in their 
“friend” network; those friends can 
click on the “like” button to voice 
their approval of a specific post and 
share it with their friends.72

Although courts do not appear 
to have confronted the questions of 
whether Tumblr reblogs or Facebook 
“likes” can be defamatory, it is likely 
only a matter of time until such ques-
tions are raised. The U.S. Court of 
Appeals for the Fourth Circuit has 
held, for example, that a Facebook 
“like” constitutes “pure speech” and 
“symbolic expression” protected by the 
First Amendment.73 It follows, there-
fore, that such social network sharing 
should be treated the same as retweet-
ing for § 230 and defamation purposes.

Admittedly, these various views 
of “liking,” linking to, or pointing to 
another’s online content may not be 
completely consistent or harmoniz-
able: linking to a website does not 
publish that content under the single 
publication doctrine or for defama-
tion liability, but it publishes the 
disclosed facts to support an opinion 
defense. So, too, a Facebook “like” 
may be protected speech, yet it may 
be immunized by § 230 from liability 
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court must determine whether the state-
ment contains or implies a verifiable fact 
about the plaintiff  and second, whether 
the statement reasonably is susceptible to 
being understood as an assertion of actual 
fact.”); Bentley v. Bunton, 94 S.W.3d 561, 
580–83 (Tex. 2002) (whether a publication 
is an actionable statement of fact depends 
on its verifiability and the context in which 
it was made).

12. See, e.g., Hogan v. Winder, No.2:12-
CV-123 TS, 2012 WL 4356326, at *8 (D. 
Utah Sept. 24, 2012) (“To determine 
whether a statement is fact or opinion the 
Court considers the following four fac-
tors: (i) the common usage or meaning of 
the words used; (ii) whether the statement 
is capable of being objectively verified as 
true or false; (iii) the full context of the 
statement—for example, the entire arti-
cle or column—in which the defamatory 
statement is made; and (iv) the broader 
setting in which the statement appears.”); 
Ollman v. Evans, 750 F.2d 970, 979 (D.C. 
Cir. 1984).

13. See, e.g., Old Dominion Branch 
No. 496, Nat’l Ass’n of Letter Carriers, 
AFL-CIO v. Austin, 418 U.S. 264 (1974) 
(finding that statements in labor union 
newspaper labeling scab workers “trai-
tors” could not be understood as factual 
allegation of the crime of treason because 
“in the context of this case, no such fac-
tual representation can reasonably be 
inferred”); Greenbelt Coop. Publ’g Ass’n 
v. Bresler, 398 U.S. 6 (1970) (holding that 
newspaper report of statements uttered at 
a public meeting decrying plaintiff ’s nego-
tiation tactics as “blackmail” could not 

that “motion pictures are a significant 
medium for the communication of ideas 
. . . included within the free speech and 
free press guaranty of the First and Four-
teenth Amendments”).

3. Reno v. ACLU, 521 U.S. 844, 870 
(1997) (finding “no basis for qualifying 
the level of First Amendment scru-
tiny that should be applied to” Internet 
speech).

4. Brown v. Entm’t Merchants Ass’n, 
131 S. Ct. 2729, 2733 (2011) (holding 
that state restrictions on sales of certain 
video games to minors violate the First 
Amendment).

5. Id. at 2733 (internal quotation omit-
ted); cf. Burstyn, 343 U.S. at 500 (stating 
that “[e]ach method [of expression] tends 
to present its own peculiar problems”).

6. See Restatement (Second) of Torts 
§ 558 (1977).

7. Id. § 611.
8. Gertz v. Robert Welch Co., Inc., 418 

U.S. 323, 350 (1974).
9. See, e.g., GetFugu, Inc. v. Patton 

Boggs LLP, 220 Cal. App. 4th 141, 150, 
162 Cal. Rptr. 3d 831, 838 (2013), reh’g 
denied (Nov. 4, 2013) (treating a tweet as 
a publication for defamation purposes); 
see also Stein v. City of Philadelphia, No. 
CIV.A. 13-4644, 2013 WL 6408384, at 
*7 (E.D. Pa. Dec. 5, 2013) (holding that 
tweets are “mass media” statements not 
subject to tolling of the statute of limita-
tions by the discovery rule).

10. 497 U.S. 1 (1990).
11. See NBC Subsidiary v. Living Will 

Ctr., 879 P.2d 6, 10 (Colo. 1994) (“Under 
the Milkovich standard, therefore, a 

for adopting the defamatory con-
tent “liked” because the “like” does 
not contribute, in whole or in part, to 
the defamatory message. As more of 
these cases are litigated in the future, 
courts will have further opportunity 
to address this apparent inconsistency 
but, as in other areas of the law, may 
not ultimately resolve it.

As Technology Evolves, So, Too, Shall 
Defamation Law
As with any new medium of com-
munication, Twitter and other social 
media networking platforms pres-
ent the courts with interesting, novel 
questions about how existing legal 
doctrines, including those in the field 
of defamation, should be applied. 
At this early stage in the advent of 
this relatively new communications 
medium, the courts have faithfully 
adhered to traditional legal doctrines 
in applying the brick-and-mortar rules 
to the virtual world. However, because 
certain aspects of defamation law 
(like those that serve as the founda-
tion for the law of privacy)74 require 
courts to consider the impact of the 
communication on the mind of the 
“average reader,” as well as the mores 
and customs of a particular medium 
of expression, the courts will need to 
become familiar with, and cognizant 
of, the social norms and reasonable 
expectations of Twitter followers 
and Pinterest pinners (and whatever 
tomorrow’s hot new social media plat-
form today’s youth migrate to next) in 
order to ensure that centuries-old legal 
doctrines are properly applied to these 
new, and yet-to-be-created, communi-
cations platforms.  
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