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n 2008, Dr. Karin Calvo-Goller,

a legal scholar teaching in Israel,

filed a criminal libel action

against Professor Joseph Weiler,
editor-in-chief of the European Journal
of International Law and a professor at
New York University’s School of Law,
for a review of her book published on
the journal’s website.! Calvo-Goller felt
the review was defamatory and asked
that it be taken down, which the jour-
nal refused to do. The journal offered
her an opportunity to post a response,
but instead she filed suit in France,
where she was a citizen.

Ultimately, Professor Weiler won
the case before the Tribunal de Grande
Instance de Paris.? According to the
Chronicle of Higher Education, the
court “said the review expressed a sci-
entific opinion of the book and did
not go beyond the kind of criticism to
which all authors of intellectual work
subject themselves when they publish.”
Despite this victory, many viewed the
case as an alarming development for
free expression and academic freedom.
The academic world, by its very

nature, is supposed to be an incuba-
tor for thought and counter-thought.
More than just a marketplace of ideas,
campuses have always been a veritable
playground for the open mind. Perhaps
as a result of the increasingly litigious
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trend in our society, however, bullies and
their lawyers now stalk the playground.

More and more, academics have
sued—and been sued—for defama-
tion. Their cases arise in a variety of
contexts that have created perplex-
ing puzzles for judges, accustomed to
resolving factual disputes squarely in
favor of one litigant or the other. But
as any experienced scholar knows,
the “truth” of research claims rarely
emerges from lecture halls and labora-
tories without further challenge.

For this reason, U.S. defamation law,
which considers individual reputation,
on the one hand, and the pressing need
to preserve an “uninhibited, robust, and
wide-open” debate on public issues on
the other, is not easy to superimpose on
the academic setting. The protection of
the governed from oppression by their
governors, the key value preserved by
the U.S. Supreme Court in the landmark
New York Times Co. v. Sullivan* and its
progeny, is completely compatible with
the academic mission. Classrooms and
courtrooms both are venues committed
to the search for truth through the clash
of ideas. Yet the courts struggle to tailor
the language of academic libel rulings to
the traditional free speech vocabulary.

As media law scholar Amy Gajda
has noted, “claims arising from scholar-
ship and academic debate are a relatively
recent phenomenon.” The issues that
have arisen—and the judicial reasoning
deployed to deal with those issues—
are both important and underexplored.
This article will first explicate the legal
background of defamation claims.

( Continued on page 22)
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Facts, Nonfacts, and Academic Libel

continued from page 1

Next, it will explore how courts have
avoided finding defamatory mean-
ing in academic defamation. It will
then analyze how other courts have
attempted to apply the fact/opinion
dichotomy to academic libel cases.
The article will also examine how
some courts have applied the “com-
mon interest” privilege in academic
defamation settings. Finally, the arti-
cle offers concluding perspectives on
this challenging area of the law.

A Primer on the Law of Defamation
Pre—First Amendment Doctrine
Proscriptions against speech about
others find deep roots in the Judeo-
Christian legal tradition, which

Early American
governments
demonstrated as much
censorial tendency as
the British crown.

discouraged gossip. The Old Testa-
ment warns, “Thou shalt not go up
and down as a talebearer among thy
people,”® and “A good name is rather
to be chosen than great riches.”” The
Talmud describes the Hebrew sin of
lashon ha-ra—or “evil tongue”—
which condemns even truthful gossip
about others.®

The protection of reputation car-
ried forward from ecclesiastical
doctrine into the development of
common-law societies. Seventeenth-
century English philosopher Thomas
Hobbes equated a person’s esteem
to an economic value of sorts, regu-
lated by the marketplace of social
interaction.

The “value,” or “worth,” of a
man is, as of all other things,
his price; that is to say, so much
as would be given for the use
of his power; and therefore is

not absolute, but a thing depen-
dent on the need and judgment
of another. . .. And, as in other
things so in men, not the seller
but the buyer determines the
price. For let a man, as most
men do, rate themselves [him-
self] at the highest value they
[he] can, yet their [his] true value
is no more than it is esteemed
by others.’

Through the Middle Ages, the
Renaissance, and into colonial Amer-
ica, defamation was punishable in the
courts as a jailable offense,'® a civil
wrong,'" and a sin.'> For the most
part, it was a “strict liability” offense,
with punishment meted out solely on
the basis of proof that the defendant
published the defamation.'*

Historians point to the 1735 libel
trial of New York publisher John
Peter Zenger as the first watershed
moment for the infusion of more
modern, Western notions of free
expression into defamation jurispru-
dence.'* Zenger published a column
critical of the colonial governor, who
then charged Zenger with the crime
of seditious libel. After the governor
disbarred Zenger’s team of lawyers,
famed attorney Andrew Hamilton
undertook the defense pro bono, and,
prohibited from arguing the truth of
the publication, instead asked jurors
to nullify colonial libel law:

But to conclude[:] The ques-

tion before the Court and you,
Gentlemen of the jury, is not of
small or private concern. It is not
the cause of one poor printer,
nor of New York alone, which
you are now trying. No! It may
in its consequence affect every
free man that lives under a Brit-
ish government on the main of
America. It is the best cause. It
is the cause of liberty . . . that

to which nature and the laws of
our country have given us a right
to liberty of both exposing and
opposing arbitrary power (in
these parts of the world at least)
by speaking and writing truth.?

Jurors took less than 10 minutes
to return a verdict of acquittal for
Zenger.

While the text of the First Amend-
ment to the U.S. Constitution, adopted
a half-century after Zenger’s acquittal,
gave hope to the ideal of free expres-
sion in the fledgling United States,
early American governments demon-
strated as much censorial tendency
as the British crown. A succession of
presidents decried opposition news-
paper publishers as political heretics.'¢
Congress doled out lucrative print-
ing contracts in exchange for favorable
coverage.'” Federalist President John
Adams signed the Alien and Sedition
Acts in 1798 aiming to silence sup-
porters of his Democratic-Republican
Party rival Thomas Jefferson.!® News-
paper publishers and correspondents
were frequently prosecuted and jailed
for seditious libel."”

Public Figures and Officials

The First Amendment would not
come to constrain the common law
of libel, as a matter of national con-
stitutional jurisprudence, until the
Supreme Court’s 1964 decision in
New York Times Co. v. Sullivan. The
Sullivan case, arising out of a newspa-
per advertisement published by Civil
Rights Era protestors and critical of
the Montgomery police, was tried
before an Alabama jury instructed
to follow traditional principles of
libel law.20 Without constitutional
constraints, under the common-law
regime where publication sufficed to
warrant a verdict and damages were
presumed—and, of course, with the
hostility in the South at the time to
outsiders determined to bring racial
reform—the $500,000 verdict was
hardly surprising.

Fortunately, the case and its tim-
ing set the ideal backdrop for Justice
William Brennan’s eloquent recog-
nition in Sullivan that the protest
advertisement, “as an expression
of grievance and protest on one
of the major public issues of our
time, would seem clearly to qual-
ify” for protection under the First
Amendment, given our “profound
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national commitment to the prin-
ciple that debate on public issues
should be uninhibited, robust, and
wide-open.”?' Brennan’s solution

for defamation claims arising out

of allegedly false statements of fact
about public officials was the “actual
malice” test. It forbids defamation
verdicts for public officials unless the
plaintiff establishes by clear and con-
vincing evidence that the publisher
knew the statements were false or
recklessly disregarded the truth.?

The Court extended actual malice
to protect expressions about pub-
lic figures a few years later in Curtis
Publishing Co. v. Butts,”® and Associ-
ated Press v. Walker.** In these cases,
the Court decided that while neither
plaintiff—a college athletic director
in Butts and a retired Army officer in
Walker—was a “public official,” each
was a “public figure” subject to the
elevated actual malice standard.

The defining case in public figure
doctrine, however, came six years later
in Gertz v. Robert Welch, Inc.>® Elmer
Gertz, a prominent civil rights law-
yer, sued the John Birch Society for a
publication about Gertz’s representa-
tion of a client. The Court attempted
to clarify which plaintiffs would fall
under the “public figure” classification.
Justice Lewis Powell, writing for the
Court, recognized two types of public
figures. First, plaintiffs become public
figures by voluntarily injecting them-
selves into public controversies and
become “limited purpose” or “vor-
tex” public figures for narrow issues.?
Second are individuals who “achieve
such pervasive fame or notoriety” in
the community that they become all-
purpose public figures.”” The Court
justified the elevated protection for
publications concerning these plain-
tiffs, in part, by reasoning that these
individuals “usually enjoy significantly
greater access to the channels of effec-
tive communication and hence have
a more realistic opportunity to coun-
teract false statements than private
individuals normally enjoy.”*

False “Ideas,” Verifiable “Truths”

But the Sullivan- Butts- Walker-Gertz
rubric settled the law only for a nar-
row band of defamation problems
coming before the courts. While the
cases squarely held that statements of
fact about public officials and public

figures deserved elevated protec-
tions, to this day the Court wrestles
with other, unsettled permutations.”
The precise protections for what
most colloquially call “opinions”—a
now-disfavored nomenclature in the
Supreme Court—remains one of the
thorniest branches of libel law.

The Court seemed to place expres-
sion of opinion outside of the reach
of juries in 1974, in Gertz,® when
Justice Powell used that very word
to signal a boundary between “per-
nicious opinions” that were not
actionable and “false statements of
fact” for which recovery may be had.

Under the First Amendment
there is no such thing as a false
idea. However pernicious an
opinion may seem, we depend
for its correction not on the con-
science of judges and juries but
on the competition of other
ideas. But there is no constitu-
tional value in false statements
of fact. Neither the intentional
lie nor the careless error materi-
ally advances society’s interest in
“uninhibited, robust, and wide-
open” debate on public issues.?!

Lower courts struggled for decades
to apply the fact/opinion dichotomy
that Gertz seemed to suggest. Per-
haps most notably, Judge Kenneth
Starr, writing for the en banc major-
ity of the U.S. Court of Appeals for
the District of Columbia Circuit,
expressed how difficult many jurists
found that task.

Gertz’s implicit command thus
imposes upon both state and fed-
eral courts the duty as a matter
of constitutional adjudication

to distinguish facts from opin-
ions in order to provide opinions
with the requisite, absolute First
Amendment protection. At the
same time, however, the Supreme
Court provided little guidance

in Gertz itself as to the manner
in which the distinction between
fact and opinion is to be dis-
cerned. That, as we shall see, is
by no means as easy a question
as might appear at first blush.*

The Supreme Court in 1990, in
Milkovich v. Lorain Journal Co. 33

attempted to clear up the confusion.
Milkovich concerned a signed newspa-
per column about an administrative
proceeding arising out of a brawl at

a high school wrestling match. In the
columnist’s view, the team’s coach,
Milkovich, had “lied” in his testimony
during the proceeding.

Chief Justice William Rehnquist
wrote for the majority that Gertz did
not “create a wholesale defamation
exemption for anything that might
be labeled ‘opinion.’””3* Rather, mini-
mizing the breadth of that passage in
Gertz, the Milkovich Court charac-
terized it as “merely a reiteration of
Justice Holmes’ classic ‘marketplace of
ideas’ concept.”3> The Court rejected
a “separate constitutional privilege for
‘opinion’” and, instead, held:

The dispositive question in
the present case then becomes
whether a reasonable fact-
finder could conclude that the
statements in the Diadiun col-
umn imply an assertion that
petitioner Milkovich perjured
himself in a judicial proceeding.
We think this question must be
answered in the affirmative. . . .
This is not the sort of loose, fig-
urative, or hyperbolic language
which would negate the impres-
sion that the writer was seriously
maintaining that petitioner com-
mitted the crime of perjury. Nor
does the general tenor of the
article negate this impression.
We also think the connota-
tion that petitioner committed
perjury is sufficiently factual to
be susceptible of being proved
true or false.*

Rather than labels of “fact” or
“opinion,” the actionability of a
statement, according to the Milkov-
ich Court, will turn on whether it is
“susceptible of being proved true or
false” through a “core of objective
evidence.”¥

Confronting Academic Defamation
The courts’ continuing difficulty

in applying the Supreme Court’s
defamation tests finds no better illus-
trations than in cases arising out of
criticism of scholars’ work. Several
reported decisions have interesting,
if somewhat idiosyncratic, reasoning
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as to whether a statement in a schol-
arly controversy was defamatory at
all. Some of these courts strain to con-
front the Milkovich analysis of whether
a “core of objective evidence” would
render the statements verifiable, and
thus actionable. Other courts seem

to abandon applying precedent alto-
gether, essentially throwing up their
judicial hands and declaring that aca-
demic criticism is a libel-proof zone.

Academic Criticism and the Absence
of Defamatory Meaning
A number of courts considering
academic libel disputes have held,
sometimes implausibly, that academic
critiques simply do not rise to the
level of defamation. Consider Judge
Richard Posner’s holding, in a widely
cited opinion for the U.S. Court of
Appeals for the Seventh Circuit, that
the use of the word “crank” in an
academic dispute was not action-
able. Posner himself has been a highly
esteemed and prolific legal scholar,
both before and after his elevation
to the federal bench.’ In Dilworth v.
Dudley,” decided in 1996, Professor
Underwood Dudley had attacked the
mathematical work of one William
Dilworth, an engineer who had pub-
lished several articles in mathematics
journals, in a book titled Mathemati-
cal Cranks. Dudley wrote that one of
Dilworth’s articles, which purported
to refute a principle of set theory, was
so clearly incorrect that the proper
understanding of the matter “usu-
ally elicits an ‘Oh’ after a few seconds’
thought from bright undergradu-
ates.” Dudley went on to assert that
Dilworth’s “article reads as if it is by
someone convinced, whose mind it
not going to be changed by anything.
It is, in two words, a crank . .. .”*
Although not seemingly necessary
to the court’s analysis, the Seventh
Circuit found that Dilworth, while
an “obscure engineer,” was nonethe-
less a public figure: “But anyone who
publishes becomes a public figure
in the world bounded by the read-
ership of the literature to which he
has contributed.”*? The court also
examined in detail the author’s hier-
archy of “cranks” among math
theorists, determining that Dilworth
resided “in about the midpoint of
this spectrum—the medium ‘crank’ in
Dudley’s system of classification.”*

However, to Judge Posner, “crank”
was not mere hyperbole, like call-
ing a union nonsupporter a “scab.”*
Instead, “[a] crank is a person inex-
plicably obsessed by an obviously
unsound idea . . . . To call a person a
crank is to say that because of some
quirk of temperament he is wasting
his time pursuing a line of thought
that is plainly without merit or prom-
ise.”® The court concluded that the
word “crank”—*“especially . . . where,
as in this case, the word is used in a
work of scholarship,”—is “just a col-
orful and insulting way of expressing
disagreement with his master idea,
and it therefore belongs to the lan-
guage of controversy rather than
to the language of defamation.”*¢
Perhaps borrowing from Gertz’s
exhortation that public figures have
superior access to media outlets, the
Dilworth court advises that, rather
than bringing defamation claims,
“scholars have their own remedies for
unfair criticisms of their work—the
publication of a rebuttal. Unlike the
ordinary citizen, a scholar generally
has ready access to the same media by
which he is allegedly defamed.”?’

The court’s dichotomy between
the language of academic controversy
and the language of defamation is dif-
ficult to square with more standard
models for analysis of libel claims. As
desirable as the result in the Dilworth
case may be, Judge Posner appears to
be stating a conclusion here with lit-
tle precedential support. Charges of
incompetency in other professions,
medicine® or the law,* for exam-
ple, are frequently actionable. Why
is calling a scholar incompetent, as
Dudley appears to have done here,
different? Perhaps Posner answers
that, although incompletely, when he
notes in Dilworth that “judges are not
well equipped to resolve academic
controversies.”*

These assertions are interesting
for several reasons. First, Judge Pos-
ner seems to make an institutional
competence argument—judges are
incompetent to decide these cases—
in support of his conclusion that
the statements were not capable of
defamatory meaning. But this is in
reality a non sequitur. U.S. courts
regularly take on hideously com-
plex litigation with daunting factual
issues. There is simply no doctrine in

libel law that suggests words are not
actionable because of the complex-
ity courts face in interpreting them.
Equally inexplicably, the Dilworth
court traverses settled Supreme Court
First Amendment doctrine in find-
ing that Dilworth was a public figure,
had superior access to media chan-
nels for rebuttal, and was attacked in
a literary context that suggests sub-
jective criticism and not objective fact
finding. Yet the Seventh Circuit court
does not ground its decision in actual
malice doctrine, and it expressly dis-
claims any Milkovich-type analysis.
The court’s observation about
access to outlets for self-help raises
its own set of questions. While Gertz
recognized the ability for self-help as
a hallmark of public figures, it did
not introduce that factor to support
a finding, as the court in Dilworth
seems to have concluded, of the
absence of defamation in the first
instance. Put another way, a state-
ment can be defamatory regardless of
the plaintiff’s opportunities to launch
a counterattack. Otherwise, celebri-
ties and other media personalities
should similarly be relegated to self-
help rather than the courts in cases of
potential defamation, something that
is plainly not the case.’! Judge Pos-
ner is citing policy arguments for a
position of judicial noninterference
in scholarly disputes, but those argu-
ments are of questionable doctrinal
relevance to the issue at hand.>
Another important determination
of defamatory meaning in scholar-
ship was that of Lott v. Levitt> in
2009, also decided by the Seventh Cir-
cuit. In this case, economist John Lott
sued Steven Levitt, coauthor of the
bestseller Freakonomics. Levitt criti-
cized Lott’s research, which claimed
that permitting citizens to carry guns
lowered crime rates. One of Lott’s
claims focused on this sentence in
Freakonomics: “When other scholars
have tried to replicate his results, they
found that right-to-carry laws sim-
ply don’t bring down crime.”** Lott
regarded this as suggesting either aca-
demic fraud or incompetence. He
pointed to the prevailing definition
of “replicate” in scientific research,
which, to Lott, meant that other
researchers used the exact same data
set and methods and did not pro-
duce the same results. A lower court
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dismissed the claim, reasoning “that
the statements could reasonably be
read as a description of an academic
dispute regarding controversial theo-
ries, not an accusation of academic
dishonesty.”>*

On appeal, the Seventh Circuit—
without citing Sullivan, Gertz, or even
Milkovich—agreed that this innocent
interpretation of the term “repli-
cate” was reasonable.” The context
of Freakonomics, the court found,
was that of a popular book with
scholarly complexity toned down
for a general audience. The sentence
in question could mean that other
scholars attempted to test Lott’s con-
clusions but did not succeed. This
would not necessarily impute either
fraud or incompetence to Lott in his
original research, the Seventh Circuit
reasoned. As well, the paragraph in
which the sentence was found did not
mention particulars about the data
Lott used or the methods he applied.
Finally, the Seventh Circuit cited Dil-
worth for the proposition that this
was a dispute about ideas, not char-
acter: “The remedy for this kind of
dispute is the publication of a rebut-
tal, not an award of damages.”>’

Like Dilworth, the court in Lott
seemed to brush by the models of def-
amation analysis the Supreme Court
has constructed. Although it makes
glancing reference to “context” and
the “natural” reading of the book’s
language, the Lot decision contains
no mention of verifiability through a
“core of objective facts.” And while,
like Dilworth, the Lott court discusses
rebuttal as the plaintiff’s chief rem-
edy, unlike Dilworth, the decision
contains no discussion of the plain-
tift’s public/private figure status, let
alone touching upon actual malice
law.

Yet another academic libel case
resting on the absence of defamatory
meaning is Katz v. Gladstone, decided
by a federal district court in 1987.%¢
Here, the offending work was a book
review of Katz’s book of photographs
of General George Custer. Gladstone,
the reviewer, was critical of the lack
of explanatory text and of errors in
the photo credits in the book. While
the reviewer described the gathering
of the photos themselves as “impres-
sive,” he also wrote that the “captions
and documentation leave much to be

desired. There is virtually no analysis
or text of the photographs them-
selves. The scholar cannot use the
book with ease for there is no index,
footnotes or bibliography.”* Glad-
stone suggested that the author
miscounted the number of photog-
raphers who had captured images of
Custer and mislabeled captions. Katz,
the author, claimed that the effect of
the review was to suggest that he was
not qualified as a historian of the
period.

The Katz court rejected this
characterization, holding that the
statements were not capable of
defamatory meaning. The criti-
cism was of the work rather than the
author, the court reasoned. Moreover,
although the court admitted that the
statements about the errors and other
limitations of the book did reflect
on the author to some degree, the
court questioned the actual effect of
the innuendo. The critical statements
suggested only “[t]hat the author is
capable of making mistakes, and that
he has chosen to produce a book of
one sort rather than of another sort,
or perhaps that he has not achieved
his own ambitions for the book.”®
The court declined to read the cri-
tique to suggest that “the author is
not qualified to produce a book of
the sort he produced, or to do so with
fewer errors, or even to produce a
book of the sort which the reviewer
would have preferred.”®! The Katz
court seemed heavily driven by pol-
icy concerns about protecting literary
criticism: “If such language is capable
of defamatory meaning, it is diffi-
cult to imagine what kind of review,
except an unreserved ‘rave,” would not
be subject to harassing law suits.”®

Searching for a Core of Objective
Meaning under Milkovich

Other courts, rather than elide tra-
ditional defamation analysis, at least
purport to embrace and apply it

in academic libel cases. For exam-
ple, in Fikes v. Furst, a decision by
the Supreme Court of New Mexico
in 2003, the court found that seem-
ingly fact-laden negative statements
were actually statements of opinion
in the academic community.*®® Fikes
arose out of a protracted and bitter
scholarly feud between two anthro-
pologists, both of whom studied an

Indian community in Mexico. One
aspect of the case involved state-
ments by Peter Furst to an academic
colleague offering various reasons
why Jay Fikes was unqualified to
work on a particular project. Furst
had also told two colleagues that the
University of Michigan, which had
granted Fikes his Ph.D., had “dis-
owned” him and was “sorry they had
ever given him or provided him with
a doctor’s degree.”*

These statements on their face
appear factual in nature, at least
according the Milkovich standard
that statements capable of being
proven true or false are fact rather
than opinion.*® Both Fikes’s quali-
fications for a particular project
and his status vis-a-vis the Univer-
sity of Michigan would appear to

A statement can be
defamatory regardless
of opportunities

to launch a
counterattack.

be capable of being proven true or
false. However, the New Mexico

high court found—based largely on
the deposition testimony of other
academics—that, at least as to the
recipients of the statements, they were
opinion. As the court put it: “Dr.
Furst does not argue that he should
not be liable because the recipients
did not believe his statements. Rather,
he argues the recipients thought that
he was trying to convey something
different than the ordinary meaning
of his words.”%

In other words, to the recipients,
Furst was not actually stating facts
about Fikes’s qualifications or Fikes’s
alma mater’s attitude toward him, but
Furst’s general low opinion of Fikes.
The court noted that one of the recip-
ients claimed the statements had not
affected his view of Fikes and that
Furst’s statements were “typical of
what he hears in the anthropological
community.”®” The other recipient tes-
tified that “I would say some of [the
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statements] are extreme, but they are
not outside the range of what goes on
in academic talk.”®

As a result, the court ruled that
the statements were not taken literally
and thus fell within the range of opin-
ion. As the court reasoned: “Criticism
of the work of scholars is generally
commonplace and acceptable in aca-
demic circles. Thus, statements that
may appear in isolation to be defam-
atory may in fact be particularly
appropriate or acceptable criticism
when made in an academic setting.”®

Fikes is a fascinating case. The

Caustic attacks that
seem very personal
are merely reflections
on the work and are
beyond the reach of
defamation law.

decision in places seems to suggest
that the statements are not defama-
tory at all, based on how they were
received, yet it expressly invokes
Milkovich (and even the D.C. Cir-
cuit’s decision in Ollman v. Evans™)
to protect the statements. But how
well the New Mexico court’s reason-
ing can be squared with Milkovich
is debatable. Recall that Milkovich
based the determination of whether
a statement was protected on its
sheer provability of the statement,
almost akin to the “synthetic” state-
ments of the logical positivists that
were meaningful by virtue of empir-
ical testability.”! Thus, the Fikes
court’s in-depth analysis of how the
recipients regarded the statements, in
their professional context, could be
questioned post-Milkovich.™

Fikes arguably instead rests on a
similar foundation to Dilworth and
Lott—that scholars’ criticisms of each
other occupy an alternate linguistic
universe. Caustic attacks that seem
very personal are merely reflections on
the work, and such attacks are beyond
the reach of defamation law. The effect
on the average reader is replaced by
the effect on the average scholar. The

only available remedy is another publi-
cation, not litigation.

Despite the nagging doctrinal
questions that surround the finding of
opinion in the Fikes case, media law
scholar Amy Gajda astutely points
out that “the court’s opinion captures
a sense of rough justice in resolv-
ing the feud . . . . Whether this is
achieved by redefining what is consid-
ered ‘defamatory’ in academia, as the
court did, or by recognizing an inde-
pendent privilege for academic debate
is of secondary concern.””

Yet another case applied the verifi-
ability concept of Milkovich, while at
the same time mirroring the Dilworth
concept (although without citation
to that decision) that scholarly dis-
putes lie outside of the province of
defamation courts. In Arthur v. Offit,
decided by a federal district court
in 2010,™ the plaintiff Barbara Loe
Arthur, president of the National Vac-
cine Information Center, challenged
a statement in a Wired magazine arti-
cle. The statement was made by Dr.
Paul A. Offit, a practicing physician
and professor at the University of
Pennsylvania School of Medicine and
coinventor of a vaccine for rotavirus.
Arthur’s organization had opposed
mandatory childhood vaccinations for,
among other reasons, allegedly causing
autism. Offit believed the antivaccina-
tion faction was seriously misguided.
In the course of an interview, Offit said
of Arthur, “She lies,” which became
the basis for the defamation suit.

Because the vaccine controversy
is an important matter of public
concern, the court noted that “the
constitutional and common law pro-
tections—under both Commonwealth
and federal law—here are at their
zenith.”” Considering both the plain
meaning of the words and the con-
text, the Arthur court noted that, prior
to the “she lies” quote, Dr. Offit had
stated that his opponents in the vac-
cination debate made him “want to
scream” and described their views as
“Kaflooey theories.”’® This, the court
found, was “precisely the kind of
‘loose, figurative’ language that tends
to ‘negate[ ] any impression that the
speaker is asserting actual facts.””””” In
this context, the court reasoned, “she
lies” was less a statement of fact than
an expression of outrage and frustra-
tion over the sad intellectual state of

the debate. Further, the court invoked
Milkovich to note, “That is hardly the
sort of issue that would be subject

to verification based upon a ‘core of
objective evidence.”””

At the same time, the Arthur court
pointed out that treating the state-
ment “she lies” as factual would put
the court in the position of determin-
ing the truth of complex scientific
claims about vaccination. Echoing
Judge Posner in Dilworth, the court
declined to enter this highly technical
terrain: “Courts have a justifiable reti-
cence about venturing into the thicket
of scientific debate, especially in the
defamation context.””

However, even in highly contentious
areas of scientific disagreement, courts
are sometimes willing to view state-
ments challenging research as stating
objective facts. Consider, for exam-
ple, Mann v. National Review, Inc., a
trial court decision from the District
of Columbia in 2013.3° In this case,
the National Review and other defen-
dants attacked the plaintiff, Michael E.
Mann, a professor at Penn State and
a prominent climate change scientist.
Mann was the coauthor of the “hockey
stick graph,” an important model
of global warming. Mann had also
become embroiled in questions raised
about the validity of climate science
as a result of e-mails misappropriated
from the University of East Anglia’s
Climate Research Unit.

The National Review published a
blog post that referenced and linked
to another piece metaphorically com-
paring Mann to Jerry Sandusky,
the former football coach and con-
victed child molester (both were at
Penn State and had been the subject
of university investigations—Mann
for his scientific work). The National
Review’s post also stated: “Michael
Mann was the man behind the fraud-
ulent climate-change hockey stick
graph, the very ringmaster of the
tree-ring circus.”®! As part of an anti-
SLAPP motion, the court considered
whether Mann was likely to succeed
on the merits of his defamation claim.

The National Review argued that
the statements were not action-
able because in their context, under
Milkovich, “Plaintiff’s work and the-
ories are not provably false because
they are propositions based on data
that is not properly verifiable.”® The
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court, although it found the ques-
tion to be a close one, rejected this
characterization, and held instead
that the allegations of scientific fraud
were conclusions based on facts.
Moreover, the court held, these con-
clusions “rely upon facts that are
provably false particularly in light of
the fact that [Mann] has been investi-
gated by several bodies (including the
EPA) and determined that [Mann’s]
research and conclusions are sound
and not based on misleading infor-
mation.”® The court further found
factual a statement by the National
Review that Mann’s work was “intel-
lectually bogus™: “To call his work a
sham or to question his intellect and
reasoning is tantamount to an accu-
sation of fraud (taken in the context
and knowing that [Mann’s] work has
been investigated and substantiated
on numerous occasions).”%

In a later decision in the same case
on an amended complaint, the D.C.
court found that an assertion that
Mann had “molested and tortured
data” was not rhetorical hyperbole.®
The court analyzed the phrase at
length and determined that “[a]ccus-
ing plaintiff of working ‘in the service
of politicized science’ is arguably a
protected statement of opinion, but
accusing a scientist of ‘molest[ing]
and tortur[ing] data’ is an assertion
of fact” because the latter statement
implies scientific fraud.®

Mann is unquestionably a more
extreme case than Fikes or Arthur.
The comparison of the plaintiff to a
notorious child molester is particu-
larly distasteful rhetoric. Yet, as to
the claim about the plaintiff’s aca-
demic work or scientific claims, the
cases are at least similar. The state-
ments in Fikes—on their face—did
not allege research fraud, but they
cast serious doubt on the creden-
tials of the plaintiff. The statement in
Arthur (“she lies”) is not that different
than what the court found to be asser-
tions of fraud in Mann, although it is
certainly less specific about the pre-
cise nature of the untruths involved.
Moreover, the Arthur court’s point
about the other language surrounding
“she lies” is not altogether convincing.
The fact that extravagant language
(e.g., “Kaflooey theories” and “want
to scream”) surrounded the cen-
tral claim is not a particularly strong

reason to conclude that “she lies”

is not a factual statement. While by
itself “Kaflooey theories” may appear
to be simply an elaborate or slangy
way of suggesting a theory that is
spurious or a sham, its mere pres-
ence in a longer phrase is a weak basis
to conclude that “she lies” was not
intended as a statement of fact.

The other key distinction between
Arthur and Mann—although the
procedural posture of the two cases
is also quite different—is the level
of uncertainty about the underly-
ing intellectual disputes. The Mann
court placed a great deal of empha-
sis on the fact that Mann had been
repeatedly cleared of fraud by repu-
table scientific organizations, while
the Arthur court emphasized the ulti-
mate scientific uncertainty about
the dangers, if any, of childhood
vaccinations. Whether these episte-
mological issues should carry quite
the weight they appear to in these
cases is unclear.

Deploying the Common Interest
Privilege in Academic Disputes
Another group of academic libel
cases have been decided under the
so-called “common interest” privi-
lege.” Commentator Ameet Kaur
Nagra maintains that use of the
common interest privilege is a supe-
rior method of resolving academic
defamation disputes, particularly
because of its conceptual clarity
compared to the rest of defamation
doctrine.®® Nagra argues that “[h]
aving a definite protection such as
the common interest privilege will
likely help scholars avoid defamation
suits to begin with.”®

An example of the privilege in
action is a recent 2014 federal dis-
trict court decision in Critical Care
Diagnostics, Inc. v. American Ass'n
for Clinical Chemistry.*® The plain-
tiff was the patent holder of an assay,
or investigative laboratory procedure,
for patients with heart problems. The
defendants wrote a peer-reviewed
scholarly article that the plaintiff
claimed was defamatory and dam-
aged its business.

On an anti-SLAPP motion, the
court considered whether the plain-
tiff had a reasonable probability of
prevailing on the merits. The court
concluded that California’s statutory

common interest privilege,’! which is
“recognized where the communica-
tor and the recipient have a common
interest and the communication is

of a kind reasonably calculated to
protect or further that interest,”?
applied to scholarly activity such as
that of the defendants. The “interest”
in question, the court noted, is nor-
mally a private or proprietary one,
and thus the privilege protects schol-
arly communications in media such as
refereed journals that are not aimed
at the general public but at an inter-
ested audience of scholars. Because
the privilege applied, the court was
not required to determine either
defamatory meaning or whether the
statements were fact or nonfact under
Milkovich.

Instead, the court reasoned, state-
ments falling under the privilege were
protected in California in the absence
of either actual malice or common-
law malice, the latter consisting of
hatred or ill will toward the plain-
tiff. The plaintiff bears the burden of
establishing either type of malice. In
the case at bar, the court found that
the plaintiff had not met that burden
and thus struck the libel claims.

The common interest privilege
affords some unique advantages to
scholarly defendants, particularly
because courts are not required to
wade into the murky waters of defam-
atory meaning or Milkovich. However,
not every jurisdiction recognizes the
privilege. Nagra’s research found
that some 13 states and the District
of Columbia recognize the privilege,
although not all of those have actu-
ally applied it in a scholarly context.”
Moreover, even where it is recognized,
at least as the Critical Care Diagnos-
tics court interpreted California law,
it applies only to statements made in
relatively narrow channels such as
refereed journals intended for spe-
cialists. It therefore may not apply to
statements made to a broader public.
However, even with that limitation, the
privilege is, as Nagra suggests, enor-
mously appealing under the proper
circumstances. For purported defama-
tory statements in scholarly journals
and the like, it provides a degree of
certitude unavailable in most of def-
amation doctrine. It is defeasible in
cases of common-law or actual malice,
but presumably those instances would
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be rare in serious scholarship and diffi-
cult for plaintiffs to establish.

Perspectives on the Academic Libel
Approaches
Most of the cases examined here share
an important common theme: Courts
are reluctant to enter into academic dis-
putes and prefer to let scholars settle
their differences in the marketplace of
ideas. Yet, as has been demonstrated,
the judicial attempts to avoid these dis-
putes are sometimes achieved through
unconvincing doctrinal analyses. The
ends appear worthy, but the means
seem somewhat poorly executed.

The common interest privilege is
a solid method of resolving scholarly
defamation cases, although not all
jurisdictions recognize the privilege.
As well, it is limited to statements
communicated to a relatively nar-
row and specialized audience. Where
applicable, however, it could be an
enormously useful means of adju-
dicating such disputes. It has the
advantage of being a relatively deter-

Courts are reluctant
to enter into
academic disputes
and prefer to let
scholars settle their
differences.

minate doctrine that is also capable
of ending unsupportable disputes
at a relatively early stage in the pro-
ceedings, thus ameliorating the often
enormous costs of libel litigation.
The cases declining to find defama-
tory meaning at all seem, by and large,
sound in their results. However, some
portions of Judge Posner’s opinion in
Dilworth, the “crank” case, contain
questionable analytical moves. For one
thing, it is not clear that the simple
demarcation that Judge Posner asserts
between statements about the scholar
and statements about the scholar’s
work can be maintained. A critique of
a scholar’s research, no less than of a
lawyer’s legal acumen or a physician’s
surgical skills, may reflect both upon

the work and upon the competence

of the person performing it. While the
authors of this article are by no means
in favor of increased litigation over
book reviews and other scholarly criti-
cism, it is nonetheless the case that
Judge Posner’s exposition of the law
seems questionable here.

Moreover, while superb policy
purely from a marketplace-of-ideas
standpoint, Judge Posner’s suggestion
that courts should abdicate responsi-
bility for scholarly disputes in favor
of self-help simply does not comport
with standard defamation doctrine.
As noted earlier, while Ger¢z cited the
possibility of self-help as a factor jus-
tifying public figure status, at no point
has the Court relegated any group of
potential libel plaintiffs entirely to
self-help in the marketplace. Judge
Posner’s advocacy of judicial non-
interference in academic disputes
thus does not reflect settled law. The
precedent may have the effect of cre-
ating confusion and uncertainty as to
exactly what classes of disputes are
not actionable at all and when more
standard modes of legal analysis
should be operative.

The scholarly defamation cases
following Milkovich are clearly a
mixed bag. In one sense, that may
simply reflect the generalized confu-
sion in lower courts post-Milkovich.
Numerous scholars have noted the
chaotic landscape of opinion doc-
trine since Milkovich was decided,
including many courts that continue
to use approaches that Milkovich
clearly rejected. As noted commen-
tator Judge Robert D. Sack put it:
“Most courts considering opinion
since Milkovich have . . . reached the
result they likely would have before
the Supreme Court decided the case.
... Even the Ollman-type factors
used to identify statements of opinion
survived Milkovich despite Milkov-
ich’s explicit disapproval of them.”**
Moreover, there is still some doctrinal
confusion about the use of Milkov-
ich in cases of nonmedia defendants;”
Milkovich itself reserved judgment on
whether its rule applied to them.96
Nonetheless, as commentators have
noted, lower courts continue to cite
Milkovich as controlling in nonmedia
cases, even if applying its actual stan-
dard somewhat erratically.”’

Assuming the Milkovich fact/

nonfact distinction should apply

in academic defamation cases, we
propose that courts proceed with
epistemological humility into con-
tested factual questions, but not
necessarily abandon altogether the
notion that there is some fact of the
matter in academic disputes. Our
view is that the Posnerian approach
proceeds with a bit too much skep-
ticism about the possibility of
ascertainable knowledge underlying
academic disputes. This is perhaps
not surprising, given that Judge Pos-
ner, a philosophical pragmatist, is
himself a skeptic in this regard.

There are certainly academic dis-
putes that concern contested areas of
science or the humanities in which the
factual status of claims about anoth-
er’s work are indeterminate, because
knowledge may be highly provisional.
In such cases, courts do well not to
wade into the epistemological thicket
and to treat the contested claims as
“nonfacts” for purposes of a Milkov-
ich-style analysis. However, questions
that involve the empirics underlying
the scholarship, and the scholar’s dis-
honesty in presenting them accurately,
should be much more susceptible to
adjudication. Climate change, for
example, remains contested in the
political sphere, but is not an open
question among knowledgeable
scientists.”® Accusing the climate-
change denier of political bias is, in
the proper context, not likely to be
actionable under Milkovich.”” Inten-
tionally falsely accusing him or her of
materially distorting empirical stud-
ies of CO?emissions likely would be
actionable.

For courts to avoid all such ques-
tions, even those with significant
scholarly consensus, seems an over-
abundance of caution that is not
warranted by the state of knowledge
in various fields. As the courts in the
Mann case correctly reasoned, not
all scholarly claims are simply open
questions that can be declared “non-
facts” under the Milkovich analysis.

One helpful approach might be a
closer study of the words and context
of supposedly defamatory statements
to determine if a claim akin to schol-
arly fraud or intentional falsification
is being alleged. Certainly courts
should afford breathing room to cri-
tiques of scholarship, no less than
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is afforded in the context of politi-
cal speech. On the other hand, the
current approach of near judicial
abdication in the face of academic
controversy seems flawed, as dis-
cussed in prior sections.

Conclusion

While the authors are by no means
encouraging increased litigation
among scholars and their critics, the
current state of the academic libel
doctrine seems confused at the very
least. By introducing a nuanced and
careful examination of the scholarly
credibility of claims at the center of
defamation cases, the doctrinal dis-
connect between academic libel cases
and more standard defamation sce-
narios could be lessened. (4
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