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TENANT TRENDS FOR POST-COVID LEASES
The unpredictable nature of the current pandemic has caused commercial tenants to take a much 
closer look at their lease provisions, with some predictable results. 
By Peter Hamberger

The economic impact of the novel 
coronavirus forced retail, res-
taurant and commercial tenants 

across the country to scour their leas-
es…only to fi nd that leases rarely pro-
vided an obvious right of relief for this 
unique scenario. Tenants contacted 
their landlords to attempt to negotiate 
amendments and to temporarily defer 
or abate rent obligations. In the wake 
of these many amendments, the third 
and fourth quarters of 2020 brought a 
steady fl ow of lease negotiations by 
tenants who were careful to consider 
both the existing and potential im-
pacts of national pandemics. 

With the coronavirus vaccine’s 
widespread distribution imminent, 
it is worth analyzing which tenant-
driven trends may be here to stay. 
Naturally, tenants will continue to 
more carefully negotiate the provi-
sion of janitorial services, density and 
other “new normal” considerations. 
Landlords’ newfound creativity for 
rent options (e.g. reduced rent during 
reduced occupancy for restaurants), 
is likely too specifi c to impact leasing 
going forward. 

My colleagues in the real estate de-
partment of Ballard Spahr and I expect 
the following three trends to continue:

Force Majeure
Force Majeure is not a universally 

implied concept in contract law, but 
must be explicitly agreed to between 
the parties in the lease. It is usually 
included in leases using standard lan-
guage and, pre-pandemic, was rarely 
negotiated. The concept of Force Ma-
jeure means a party may be relieved 
of certain obligations under the lease 
if an unforeseeable event renders that 
party’s performance impossible (not 
merely diffi  cult). The high bars of 
impossibility and un-foreseeability 
mean that leases generally enumer-
ate causes and examples of Force Ma-
jeure. 

In negotiations of new leases in the 
COVID-19 era, tenants consistently re-
quest that epidemics and pandemics 
be expressly included in any defi ni-
tion of Force Majeure, either as stand-
alone concepts or as declared by a 
governmental entity. While Force Ma-
jeure almost never relieves a tenant of 
its obligation to pay rent, a tenant may 
be able to use its protections to avoid 
an event of default pursuant to other 
negotiated obligations, such as mini-
mum hours of operation or required 
timing for repairs and improvements. 

We expect tenants to: (1) pay much 
closer attention to the Force Majeure 
language in general; (2) request that 
pandemics and epidemics are ex-

pressly included in the defi nition; and 
(3) negotiate which obligations are im-
pacted by Force Majeure in the lease. 

“Hard” Outside Completion 
Dates

Most leases anticipate that the 
premises will be tendered to the ten-
ant “as-is,” subject to the initial build-
out, often called the “work.” The 
lease will usually provide a required 
outside completion date for the work. 
For work that will be constructed by 
the tenant, the tenant must generally 
begin paying rent on an outside date 
regardless of whether the work is 
complete. 

For work that will be constructed by 
the landlord, the tenant will generally 
not be obligated to pay rent before the 
work is completed and the premises 
delivered, but that is not necessarily 
helpful to a tenant needing to com-
mence operations at a certain time. 
The outside date is typically a “soft” 
date (e.g., 90 days after receipt of all 
necessary permits) and subject to ex-
tension for Force Majeure. The coro-
navirus often led to an unpredict-
ably lengthy lack of materials and 
labor, which meant severely delayed 
completion of the work, while out-
side completion dates were extended 
by Force Majeure. This meant parties 
were at a stalemate, wherein prem-

ises were left vacant, landlords were 
unable to collect rents, tenants were 
unable to accrue abatement benefi ts 
and all parties began to appreciate the 
potential longevity of Force Majeure 
delays.

While landlords have long insisted 
on “hard” outside dates for rent com-
mencement, many more tenants are 
requesting hard outside completion 
dates for landlord work, regardless of 
Force Majeure (e.g., “notwithstanding 
the foregoing, tenant shall receive one 
day of abated base rent for each day 
Landlord fails to complete the Work 
after February 1, 2021”). We expect 
this trend will continue.

Flexibility
Government-mandated shutdowns 

and occupancy restrictions forced 
landlords and tenants to confront the 
rigidity of leases. Most restaurant and 
retail leases provide for a purposely 
narrow permitted use (e.g., “full-ser-
vice restaurant off ering contemporary 
American cuisine”). The COVID-19 
restrictions forced tenants to off er new 
services like carryout, use the prem-
ises for related uses and/or provide 
space for pop-up collaborations. 

Many of these new uses were neces-
sary for tenants’ survival, but prohib-
ited by the leases and thus required 
landlord consent by amendment or 

license. The need 
for fl exibility has led 
tenants to confront 
rigid use and occu-
pancy restrictions 
in their leases, with 
the primary trends 
being for tenants 
to negotiate for: (1) 
simple updates al-
lowing for fl exibility 
without amendment 
(e.g. “or any other retail use as permit-
ted by landlord in writing”); (2) pre-
approved alternate uses or subleasing 
rights in the event that use and/or oc-
cupancy is limited or prohibited; and 
(3) contingent exceptions to tenant 
obligations. We expect this nebulous 
trend in particular to continue to be 
negotiated and to evolve.

Going forward, we expect to 
see savvy tenants in the wake of 
COVID-19 more carefully negoti-
ate permitted use provisions, closely 
analyze all timing and deadline pro-
visions, request express contingency 
and fl exibility requiring only land-
lord’s consent and to generally scruti-
nize each lease with a new perspective 
on the rhetorical question: what’s the 
worst that can happen?

Peter Hamberger, Associate, Ballard Spahr in 
Denver
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Development follows a vibrant 
economy and can make de-
sirable areas of the city even 

more so. Development can also make 
less desirable areas of a city desir-
able. Anyone who has followed the 
Denver Union Station development, 
or the complete turn-around of the 
LoDo (Lower Downtown) portion of 
the city has seen this fi rsthand. Ev-
ery U.S. city has a neighborhood that 
can attest to the power and value of 
development that fi ts a need, makes 
neighborhoods more desirable and 
increases property values.

Over the past 30 years, I have wit-
nessed the ebb and fl ow of power that 
cities and neighborhood groups can 
have on development. A submittal to 
the planning department used to be 
a 10-minute, over-the-counter discus-
sion with the city planner when my 
architecture career was fi rst starting 
out.  A few questions were asked, 
plans were approved and fees were 
paid. 

 Since then, planning departments 
have grown into powerful forces that 
determine the profi tability and desir-

Though we’re still in the midst of 
the pandemic, trends are starting 
to emerge that illustrate what the 

new normal may look like. Or, if we’re 
lucky, what the temporary new nor-
mal may look like until there is a vac-
cine. This includes lots of time spent 
at home, whether we’re engaging in 
work, leisure or recreational activities. 

The shift from the “real world” to 
our home bases has created an up-
tick in demand for housing-related 
products and services. The booming 

residential market alone is a prime ex-
ample of how Americans have repri-
oritized their need for space. 

Of course, not every American can 
aff ord to pull up their stakes and pur-
chase a large home with an ample 
backyard in a desirable submarket. 
Some have lost their jobs. Others have 
faced serious health crises, revealing 
a needs-based demand for services 
that can off er support during the pan-
demic. 

Union Station in Denver features restaurants, bars, shops, the Crawford Hotel and 
RTD Station. The station’s redevelopment began in 2012 to become what it is now.

PLANNING AND 
DEVELOPMENT ARE 
TWO SIDES OF THE 
SAME COIN
Developments take time, investment, approval 
and tons of planning to create a viable project 
that can enhance an area. 
By Steven L. Gardner
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Cold-storage is in high demand due to increased pressure for grocery and food 
deliveries. The Cubes at Troutdale near Portland, Ore., includes a 76,000-square-
foot cooler space that’s leased to C&S Wholesale Grocers. The Cubes was recently 
purchased by KKR.

THE PANDEMIC BRINGS 
INCREASED DEMAND 
FOR SOME SPACES, 
COMPANIES
Few would argue the devastating effects 
COVID-19 has had on the world. However, 
even in times of crisis, demand has emerged 
for certain product types and services. 
By Nellie Day
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